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8 The M&A Agreement:  Indemnification 

8.1 The Key Terms of Private Company M&A Indemnification 
 

8.1.1 Post	Holdings,	Inc.	v.	NPE	Seller	Rep	LLC	(C.A.	No.	2017-0772-AGB)	(Del.	Ch.	
2018)	

BOUCHARD, C. 

        In October 2016, Michael Foods of Delaware, Inc. acquired all of the shares of National 
Pasteurized Eggs, Inc. for approximately $93.5 million pursuant to the terms of a Stock Purchase 
Agreement. About one year later, Michael Foods and its parent company, Post Holdings, Inc., filed 
this action against the sellers and their representative asserting claims for fraud and for breach of 
representations and warranties in the agreement that form the basis of a demand for 
indemnification they made under the agreement. The sellers’ representative then filed 
counterclaims to enforce covenants in the agreement requiring the buyers to remit to the sellers’ 
representative approximately $974,000 in tax refunds and insurance proceeds pertaining to the pre-
closing period. 

        The sellers’ representative has moved for judgment on the pleadings on its counterclaims. 
Michael Foods and Post Holdings oppose the motion on essentially two grounds. They argue that 
the obligation to remit the tax refunds and insurance proceeds in question should be excused by 
virtue of the sellers’ prior material breach of representations and warranties in the agreement. 
Relying on a netting provision in the section of the agreement governing tax refunds, they also 
argue that the agreement permits them to refuse to remit the tax refunds at issue because the amount 
of their indemnification claim in this action exceeds the amount of those tax refunds. 

        For the reasons discussed below, the court concludes that both of the buyers’ arguments fail 
as a matter of law and that the sellers’ representative is entitled to judgment on the pleadings on 
its counterclaims. The buyers’ prior material breach argument fails because, even if the sellers did 
materially breach the agreement, buyers cannot continue to accept the benefits of the contract—as 
they seek to do in this action through their claim for indemnification—while disclaiming their 
contractual obligation to remit the tax refunds and insurance proceeds to the sellers promptly after 
they were received. The buyers’ second argument fails because the agreement only permits 
indemnification payments that are “owed” to be netted against tax refunds and does not permit 
taking an offset for unliquidated claims for indemnification. Finally, entry of final judgment on 
the counterclaims under Court of Chancery Rule 54(b) is appropriate under the circumstances of 
this case. 

I. BACKGROUND 

        The facts recited in this opinion come from the parties’ pleadings and documents incorporated 
therein. Any additional facts are either not subject to reasonable dispute or are subject to judicial 
notice. 
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        A. The Parties 

        Plaintiff Post Holdings, Inc., a Missouri corporation, is a consumer packaged goods holding 
company headquartered in St. Louis, Missouri. Plaintiff Michael Foods of Delaware, Inc. 
(“Michael Foods”), a wholly owned subsidiary of Post Holdings, is incorporated in Delaware and 
headquartered in Minnetonka, Minnesota. Post Holdings and Michael Foods are referred to 
together at times as the “Buyers.” 

        Non-party National Pasteurized Eggs, Inc. (“NPE”) is a producer of pasteurized shell eggs 
based in Lansing, Illinois. Defendants Safe Egg LLC, The Marvin and Donna Aardema Family 
Partnership, Lost Creek Ranch, LLC, Brian Boomsma, Hopewell Ventures, L.P., R.W. Duffy Cox, 
Gregory M. West, Chuck Leis, Michael Smith, Jay Berglind, Hector Lara, and D. William Toone 
(collectively, the “Securityholders”) were stockholders of NPE before the transaction at issue in 
this case. The Securityholders are each parties to the Stock Purchase Agreement, which designates 
defendant NPE Seller Rep LLC, a Delaware limited liability company, as their representative (the 
“Seller Representative”). The Securityholders and the Seller Representative are referred to 
collectively at times as the “Sellers.” 

        B. The Stock Purchase Agreement 

        On August 31, 2016, the Buyers and Sellers entered into a Stock Purchase Agreement (the 
“Agreement”) in which Michael Foods agreed to purchase all of the Securityholders’ shares of 
NPE stock for $93.5 million, subject to certain post-closing adjustments. The transaction closed 
on October 3, 2016. Post Holdings guaranteed “unconditionally the payment and performance of 
all of [Michael Foods’] obligations” in the Agreement. 

        The Agreement provides that the Securityholders would indemnify the Buyers after the 
closing for “all costs, losses, Taxes, Liabilities, obligations, damages, Actions, and expenses 
(whether or not arising out of third-party claims), including reasonable attorneys’ fees” that arise 
from “any inaccuracy in or breach of any representation or warranty made by [NPE] in or pursuant 
to this Agreement, any Ancillary Agreement, or in any certificate or other closing document 
delivered pursuant to this Agreement.” Under the terms of the Agreement and an accompanying 
Escrow Agreement, a $7.5 million escrow fund was established, which set aside funds to pay for 
indemnification obligations. 

        The Agreement also obligates Michael Foods and NPE (as a subsidiary of Michael Foods 
after the closing) to remit to the Seller Representative certain tax refunds and insurance proceeds 
for the pre-closing period promptly after their receipt. Specifically, Section 6.7(e) of the 
Agreement, which deals with tax refunds, provides in relevant part that, subject to a netting 
provision discussed later in this opinion, Michael Foods shall pay to the Seller Representative any 
tax refund for the pre-closing period “within fifteen (15) days of receipt or entitlement thereto.” 
Section 6.8 of the Agreement, which deals with insurance proceeds, similarly provides in relevant 
part that NPE shall, “reasonably promptly after receipt thereof, pay to the Seller Representative . . 
. any net business interruption insurance proceeds . . . received by [NPE] after the Closing Date 
with respect to the matters described on Schedule 3.11(b).” 
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        C. Buyers Discover Alleged Misrepresentations After the Closing 

        After the transaction closed, Buyers allegedly discovered various misrepresentations Sellers 
made during due diligence and in the Agreement itself. These alleged misrepresentations generally 
concern three subjects: (1) NPE’s compliance with immigration laws, (2) the condition of NPE’s 
production equipment, and (3) the production capacity of its pasteurizers. Buyers filed a claim 
notice asking for indemnification under the Agreement for the entire amount of the escrow fund 
based on these alleged misrepresentations. Sellers rejected this demand. 

        D. Tax Refunds and Insurance Proceeds for the Pre-Closing Period 

        Since April 2017, Buyers have received various state and federal income tax refunds that are 
covered by Section 6.7 of the Agreement, totaling $552,395.86. Buyers also received during this 
period two payments of insurance proceeds covered by Section 6.8 of the Agreement, totaling 
$422,040.68 net of collection expenses. The combined total of the tax refunds and insurance 
proceeds at issue is $974,436.54. After Buyers failed to remit these tax refunds and insurance 
proceeds to Sellers, Sellers submitted claim notices for indemnification to Buyers, requesting that 
these amounts be remitted to Sellers. To date, Buyers have refused to do so. 

II. PROCEDURAL HISTORY 

        On October 27, 2017, Buyers filed this action. Their Complaint, as amended, asserts three 
claims: fraud (Count I), breach of representations and warranties in the Agreement that form the 
basis of a claim for indemnification (Count II), and specific performance for release of the escrow 
fund (Count III). 

        On January 24, 2018, Sellers filed their answer and the Seller Representative filed two 
counterclaims for (1) breach of the Agreement for failing to remit the tax refunds and insurance 
proceeds and (2) specific performance of Buyers’ duty to remit the tax refunds and insurance 
proceeds. That same day, Sellers moved to dismiss Buyers’ fraud claim under Court of Chancery 
Rules 12(b) and 9(b) for failure to state a claim for relief and to plead fraud with particularity. 

        On May 18, 2018, the court granted in part and denied in part Sellers’ motion to dismiss the 
fraud claim. Specifically, the motion was granted except insofar as Buyers’ fraud claim was based 
on representations made in Sections 3.5, 3.14, and 3.18(c) of the Agreement and on certain extra-
contractual representations made during due diligence concerning the production capacity of 
NPE’s pasteurization systems.0 

        On June 7, 2018, the Seller Representative moved under Court of Chancery Rule 12(c) for 
judgment on the pleadings on both of its counterclaims. On September 12, 2018, after briefing on 
the motion had been completed, the parties asked the court to decide the motion without argument. 

III. ANALYSIS 

        The court will grant a motion for judgment on the pleadings under Court of Chancery Rule 
12(c) when “no material issue of fact exists and the movant is entitled to judgment as a matter of 
law.” The court must view the facts pleaded in the light most favorable to the non-moving party, 
and draw reasonable inferences in the non-moving party’s favor. The court, however, is not 
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“required to accept as true conclusory assertions unsupported by specific factual allegations, 
particularly when those assertions do no[t] comport with the terms of a clear and unambiguous 
contract.” 

        ”When analyzing a contract on a motion for judgment on the pleadings, this Court will grant 
such a motion only if the contract provisions at issue are unambiguous.” “Ambiguity does not exist 
simply because the parties disagree about what the contract means. . . . Rather, contracts are 
ambiguous when the provisions in controversy are reasonably or fairly susceptible of different 
interpretations or may have two or more different meanings.” In short, “[j]udgment on the 
pleadings is a proper framework for enforcing unambiguous contracts because there is no need to 
resolve material disputes of fact.” 

        It is undisputed that Michael Foods has not remitted to Sellers tax refunds and insurance 
proceeds relating to the pre-closing period in the amounts specified above, and that Post Holdings 
is obligated under the Agreement to guarantee Michael Foods’ payment obligations. Buyers 
opposition to the motion for judgment on the pleadings instead turns on two arguments that, in the 
court’s opinion, can be resolved as a matter of law and require entry of judgment in favor of the 
Seller Representative on both of its counterclaims. 

        A. Buyers Are Not Excused from Performing Their Obligations Under the Agreement 
Based on an Alleged Prior Material Breach Because They Have Elected to Enforce the 
Agreement 

        Buyers’ primary argument for why they are not required to remit the tax refunds and insurance 
proceeds is based on a theory of prior material breach. Specifically, Buyers assert that because 
Sellers materially breached various representations and warranties in the Agreement, which were 
made “as of the date of [the] Agreement and as of the Closing,” the Buyers are excused from any 
post-closing obligation to remit the tax refunds and insurance proceeds that otherwise might be 
owed under Sections 6.7 and 6.8 of the Agreement. 

        Sellers make essentially two arguments in response. Sellers first contend that Buyers cannot 
continue to retain the benefits of the Agreement while simultaneously failing to perform their 
obligations under it. Sellers next argue that 

the alleged breach of the Agreement was not material, so Buyers’ performance would not be 
excused in any event. Because Sellers’ first argument is dispositive, I do not address the second 
argument. 

        Under Delaware law, which governs the Agreement, a party may be “excused from 
performance under a contract if the other party is in material breach thereof.” It also is well-settled, 
however, that a party may not refuse to perform its contractual obligations after a material breach 
while simultaneously retaining the benefits of a contract. As a leading treatise explains: “When 
there has been a material failure of performance by one party to a contract . . . the [other] party has 
the choice to continue to perform under the contract or to cease to perform, and conduct indicating 
an intention to continue the contract in effect will constitute a conclusive election, in effect waiving 
the right to assert that the breach discharged any obligation to perform.” 

        Based on these well-established principles, even assuming that Sellers did materially breach 
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the Agreement, Buyers only could condition their non-performance on that breach if Buyers did 
not subsequently continue performing under the contract or indicate an intent to do so by seeking 
benefits from the contract. Sellers assert that because Buyers are seeking to retain the benefits of 
the Agreement, including by “pursuing contractual indemnification claims under the Agreement,” 
Buyers can no longer argue that their performance is excused by a material breach. I agree. 

        By utilizing the indemnification process in the Agreement and seeking the funds in the escrow 
account that were set aside to pay for valid indemnification claims, Buyers clearly have indicated 
“an intention to continue the contract.” Indeed, Buyers specifically have alleged, both in their own 
Complaint and in response to Sellers’ Counterclaim, that the “Agreement is a valid, binding and 
legally enforceable written contract.” Buyers have not expressed a belief that the contract is 
unenforceable nor have Buyers sought to rescind the Agreement. Instead, they have pressed for 
indemnification under the Agreement for alleged breaches of 

representations and warranties in the Agreement as well as for specific performance for release of 
the escrow fund. Because Buyers’ conduct clearly indicates a desire to continue to accept the 
benefits of the Agreement after Sellers’ alleged material breach, Buyers must continue to be bound 
by and to perform under the contract as well, irrespective of whether Sellers materially breached 
the Agreement. Accordingly, Buyers’ first line of argument against Sellers’ motion fails as a matter 
of law. 

        B. Buyers May Not Avoid Remitting the Tax Refunds Based on Their Unliquidated 
Claim for Indemnification Under the Agreement 

        As a secondary matter, Buyers argue that the motion for judgment on the pleadings should be 
denied with respect to the tax refunds in question because Section 6.7(e) of the Agreement 
contemplates that Buyers may take an offset for the amount of any indemnification payment 
Sellers owe to Buyers. According to Buyers, because the amount of their indemnification claim 
against Sellers in this action far exceeds the amount of the tax refunds they received for the pre-
closing period, they are not obligated to remit those tax refunds to Seller Representative. This 
argument only applies to tax refunds and has no bearing on insurance proceeds relating to the pre-
closing period, which are governed by a different provision of the Agreement that does not permit 
such an offset. 

        The critical assumption underlying Buyer’s argument is that they “were excused when 
[Sellers] materially breached their representations and warranties” from remitting to Sellers the 
tax refunds in question as opposed to when their claim for indemnification has been liquidated. In 
my opinion, this interpretation cannot be squared with the plain language of the Agreement. 

        Section 6.7(e) of the Agreement provides, in relevant part, that: 

If [NPE], its Subsidiary, or an Affiliate thereof actually receives a credit with respect 
to, or refund of, any Tax paid by or on behalf of [NPE] or its Subsidiary with respect 
to any Pre-Closing Period or Pre-Closing Straddle Period or taken into account in 
determination of the Pre-Closing Tax Obligations, [Michael Foods] shall pay over to 
the Seller Representative (to be distributed by the Seller Representative to the 
Securityholders based upon their respective Allocable Portions) the amount of such 
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refund or credit within fifteen (15) days of receipt or entitlement thereto . . . provided, 
that . . . [Michael Foods] shall only be required to pay the amount of any such refund 
net of (A) the amount of any indemnification payment owed by Securityholders to 
[Michael Foods] or [NPE] . . . . 

This provision clearly allows Buyers to reduce the amount of the tax refunds to be remitted to 
Sellers by the amount of an “indemnification payment” that is “owed” by Sellers to Buyers. What 
this provision does not say is that Buyers may net from such tax refunds the amount of their 
unliquidated claims for indemnification. 

        At common law, “[a] contingent or unmatured obligation which is not presently enforceable 
cannot be the subject of set-off” or, put differently, “[t]here is no right to set-off of a possible 
unliquidated liability against a liquidated claim that is due and payable.” Delaware law, of course, 
“encourages parties to contract freely to create those contractual rights they see fit.” Thus, the 
parties certainly could have created a contractual right to permit Buyers to net against a tax refund 
to be remitted to Sellers the amount of an indemnification claim. In one case, for example, this 
court found that the parties had done so where the contract stated that a party may “set off all or 
any portion of the claimed amount of any . . . Direct Claim.” Here, however, the parties did not do 
so. Instead, the plain language of Section 6.7(e) expressly limits what Buyers can net against tax 
refunds to the amount of an indemnification payment that is “owed,” which implies that the 
“indemnification payment” in question is for a presently payable amount and not some uncertain 
amount that is contingent in nature. 

        Significantly, this interpretation is the only one that can be squared with the requirement in 
Section 6.7(e), quoted above, that the amount of a tax refund must be remitted “within fifteen (15) 
days of receipt or entitlement thereto.” This temporal requirement would be rendered meaningless 
as a practical matter if Buyers could use unliquidated indemnification claims to offset a tax refund 
they received, contrary to fundamental principles of contract construction that a contract be read 
as a whole and that meaning be given to all provisions. Put differently, allowing Buyers to hold 
tax refunds for an indeterminate and potentially prolonged period of time to resolve an 
indemnification dispute would be inconsistent with the contractual bargain reflected in Section 
6.7(e) that contemplates the remittance of tax refunds within a relatively short fifteen-day period 
after Buyers have received or become entitled to them. Giving meaning to all the provisions in the 
Agreement, the court concludes that the plain language of Section 6.7(e) supports Sellers’ position 
that Buyers cannot rely on the netting provision therein to avoid remitting the tax refunds at issue. 

* * * * * 

        For the reasons explained above, the court concludes that the Seller Representative is entitled 
to entry of judgment in its favor on its counterclaims. I turn next to the Seller Representative’s 
request that final judgment be entered on these claims under Court of Chancery Rule 54(b). 

        C. There Being No Just Reason for Delay, Final Judgment Shall Be Entered on the 
Counterclaims Under Rule 54(b) 

        Court of Chancery Rule 54(b) provides, in relevant part, that “[w]hen more than 1 claim for 
relief is presented in an action, . . . the Court may direct the entry of a final judgment upon 1 or 
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more but fewer than all of the claims . . . only upon an express determination that there is no just 
reason for delay and upon an express direction for the entry of judgment.” To grant such a motion, 
the court must find: “(1) the action involves multiple claims or parties, (2) at least one claim . . . 
has been finally decided, and (3) that there is no just reason for delaying an appeal.” The first two 
elements are plainly satisfied because this action involves several claims by Buyers that are in 
discovery as well as the two counterclaims brought by Sellers that have been finally decided for 
the reasons discussed above. Thus, the only question is whether there is any just reason for delaying 
the time for taking an appeal on the counterclaims. 

        In making this determination, the court “may consider any factor relevant to judicial 
administrative interests or the equities of the case,” keeping in mind that because of the general 
policy against piecemeal appeals “a Rule 54(b) order should not be entered unless the moving 
party can show some danger of hardship or injustice through delay which would be alleviated by 
immediate appeal.” In my view, it would be unjust to delay requiring Buyers to remit the tax 
refunds and insurance proceeds at issue until their claims have been finally adjudicated given the 
express provisions in the Agreement requiring prompt satisfaction of these obligations, the 
substantial delay that already has occurred from when Buyers received those funds, and the reality 
that the remaining claims in this action present discrete issues that will not be fully adjudicated for 
some time. 

        In a similar case, which involved a contractual provision requiring a buyer to “promptly pay” 
pre-closing tax refunds to the sellers’ representative, this court entered a final judgment under Rule 
54(b), reasoning that “[i]t would be inappropriate to rewrite the unambiguous terms of the 
[agreement] to have it serve [buyer’s] current strategic interests in delaying payment of an 
obligation that is now owed.” The court further explained that the buyer “could have bargained for 
the right to delay payment of the tax refunds pending the resolution of its indemnification or other 
claims” but it did not do so. The same reasoning applies here. 

        Importantly, this is not a case in which Buyers’ claims that remain to be adjudicated are so 
interwoven with Sellers’ counterclaims as to warrant delaying the entry of final judgment. Sellers’ 
claims present discrete issues concerning specific tax refunds and insurance payments that are 
irrelevant to the ultimate resolution of Buyers’ claims for fraud and breach of representations and 
warranties in the Agreement. Buyers’ claims, furthermore, are currently the subject of discovery 
and no trial has been scheduled. Thus, apart from the delay Sellers already have suffered in 
awaiting the remittance of the tax refunds and insurance proceeds that they contractually were 
entitled to obtain promptly after they were paid to Buyers, Sellers would suffer considerable further 
delay if forced to await the final adjudication of the remaining claims in this case. Under these 
circumstances, entry of a final judgment under Rule 54(b) is appropriate. 

IV. CONCLUSION 

        For the reasons explained above, the Seller Representative’s motion for judgment on the 
pleadings on its counterclaims will be granted and a final judgment will be entered under Rule 
54(b). An implementing order accompanies this decision. 

        IT IS SO ORDERED. 
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8.1.2 Example	of	Indemnification	Provision	in	an	Asset	Purchase	Agreement	
 
Section 9. Indemnification. 
 
9.1 Indemnification by Sellers.  Sellers shall, jointly and severally, defend, indemnify, and 
hold harmless each of Buyer, its Affiliates and their respective officers, directors, employees, 
agents, advisers and representatives (collectively, the “Buyer Indemnitees”) from and against, 
and pay or reimburse the Buyer Indemnitees for, any and all Losses resulting from or arising out 
of: 

(i) any breach of or inaccuracy in any representation or warranty made by Sellers in 
this Agreement or in the certificate delivered pursuant to Section 7.2(a)(iii); 
(ii) any failure of Sellers  to perform any covenant or agreement herein; 
(iii) any expenses, costs, or other liabilities to be borne by Sellers  under Section 11.1  
(iv) any Excluded Liability; or 
(v) all claims asserted against the Purchased Assets or Buyer with respect to Sellers’s 
non-compliance with applicable bulk sale laws. 

Any Losses payable to Buyer or any other Buyer Indemnitee under this Section 9 may be offset 
against any payments owed by Buyer under the Holdback Note. 
 
9.2 Indemnification by Buyer.  Buyer shall defend, indemnify, and hold harmless Sellers  
(the “Seller Indemnitees”) from and against any and all Losses resulting from or arising out of: 

(a) any breach of or inaccuracy in any representation or warranty made by Buyer in 
this Agreement or in the certificate delivered pursuant to Section 7.3(a)(iii);  
(b) any failure of Buyer to perform any covenant or agreement herein; 
(c) any expenses, costs, or other liabilities to be borne by Buyer under Sections 4.9 or 
11.1; or 
(d) any Assumed Liability. 

 
9.3 Indemnification Procedures. 
 

(a) In the case of any claim asserted by a third party against a party entitled to 
indemnification under this Agreement (the “Indemnified Party”), a Notice of Claim shall be 
given by the Indemnified Party to the party required by this Agreement to provide 
indemnification (the “Indemnifying Party”) promptly after such Indemnified Party has actual 
knowledge of any claim as to which indemnity may be sought, and the Indemnified Party shall 
permit the Indemnifying Party (at the expense of such Indemnifying Party) to assume the defense 
of any claim or any Proceeding resulting therefrom; provided, that (i) counsel for the 
Indemnifying Party who shall conduct the defense of such claim or Proceeding shall be 
reasonably satisfactory to the Indemnified Party, and the Indemnified Party may participate in 
such defense at such Indemnified Party’s expense, and (ii) the failure of any Indemnified Party to 
give a Notice of Claim as provided herein shall not relieve the Indemnifying Party of its 
indemnification obligation under this Agreement except to the extent that such failure results in a 
lack of actual notice to the Indemnifying Party and such Indemnifying Party is prejudiced as a 
result of such failure to give a Notice of Claim.  Except with the prior written consent of the 
Indemnified Party, such consent not to be unreasonably withheld, conditioned or delayed, no 
Indemnifying Party, in the defense of any such claim or Proceeding, shall consent to entry of any 
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judgment or enter into any settlement that provides for injunctive or other nonmonetary relief 
affecting the Indemnified Party or that does not include as an unconditional term thereof, the 
giving by each claimant or plaintiff to such Indemnified Party of a release from all liability with 
respect to such claim or Proceeding.  In the event that the Indemnified Party shall in good faith 
determine that the Indemnified Party has available to it one or more defenses or counterclaims 
that are inconsistent with one or more of those of the Indemnifying Party in respect of such claim 
or any Proceeding relating thereto, the Indemnified Party shall have the right to engage 
independent legal counsel at the expense of the Indemnifying Party; provided, however, that the 
Indemnifying Party shall not be required to pay the fees and disbursements of more than one 
counsel for all Indemnified Parties in one jurisdiction.  In the event that the Indemnifying Party 
does not accept the defense of any matter as above provided, the Indemnified Party shall have 
the full right to defend against any such claim or demand, and shall be entitled to settle such 
claim or demand with the written consent of the Indemnifying Party, such consent not to be 
unreasonably withheld, conditioned or delayed.  In any event, Sellers and Buyer shall cooperate 
in the defense of any claim or Proceeding subject to this Section 9 and the records of each shall 
be available to the other with respect to such defense. 

 
(b) In the case of any Loss (other than a Loss resulting from a third party claim 

referred to in clause (a) of this Section 9.3) asserted to have been incurred by any Indemnified 
Party, such Indemnified Party shall deliver a Notice of Claim to the Indemnifying Party or 
Parties within a reasonable time after such Indemnified Party ascertains such Loss. 

 
(c) The amount of any Loss claimed pursuant to a Notice of Claim may be held back 

from amounts payable under the Holdback Note, and if payable hereunder may be offset against 
and reduce the principal amount of the Holdback Note, in each case subject to the terms and 
conditions set forth therein. 

 
9.4 Survival; Limitations on Indemnification.  
  

(a) Survival.  So long as a Notice of Claim for indemnification under clause (i) of the 
first sentence of Section 9.1(a) or clause (a) of Section 9.2 with respect to the representations and 
warranties contained herein is delivered prior to the termination of the respective survival 
periods set forth in this Section 9.4(a), the respective claim(s) shall survive notwithstanding the 
expiration of the survival periods set forth in this Section 9.4 or any statute of limitations or 
similar period that would otherwise apply under applicable Law.  The representations and 
warranties contained in this Agreement shall survive the execution and delivery of this 
Agreement, any examination by or on behalf of the parties hereto and the completion of the 
transactions contemplated herein, but only to the extent specified below: 

 
(i) except as set forth in clauses (ii), (iii) and (iv) below, the representations and 
warranties contained in Section 2 shall survive for a period ending on the date that is 36 
months after the Closing Date; 
(ii) the representations and warranties contained in Section 2.14 shall survive until the 
expiration of the applicable statute of limitations; and 
(iii) the representations and warranties contained in Sections 2.1, 2.2, 2.4(a) and 2.5 
(together, the “Fundamental Representations and Warranties”) shall survive without 
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limitation. 
 
(b) Limitation on Amount.  The Company  shall not be required to indemnify Buyer 

Indemnitees with respect to any claim for indemnification pursuant to clause (i) of the first 
sentence of Section 9.1(a) in respect of any breaches or inaccuracies in the representations and 
warranties of Sellers  as so referred to in such clause, unless and until the aggregate amount of all 
such claims under clause (i) of the first sentence of Section 9.1(a) exceeds $100,000, at which 
point the full amount of such claims shall be indemnifiable.  Except for claims for 
indemnification in respect of any breaches or inaccuracies in the Fundamental Representations 
and Warranties, in no event shall the aggregate indemnification to be paid by Sellers  under 
clause (i) of the first sentence of Section 9.1(a) exceed an aggregate amount equal to $1,000,000. 

 
(c) Tax Treatment of Indemnity.  For Tax purposes, the parties hereto agree to treat 

all payments made under this Section 9 as adjustments to the Purchase Price. 
 

9.5 Exclusive Remedy.  Except with respect to any Losses caused by fraud or 
intentional misrepresentation or omission, from and after the Closing, the sole and exclusive 
remedy for any party hereunder shall be indemnification in accordance with this Section 9.  
Notwithstanding the foregoing, this Section 9.5 shall not limit the rights of the parties to seek 
equitable remedies (including specific performance or injunctive relief). 

 
Losses:  liabilities, obligations, losses, fines, costs, expenses, royalties, Proceedings, 

deficiencies or damages (whether or not resulting from third party claims), including interest and 
penalties incurred with respect thereto and reasonable out-of-pocket expenses and reasonable 
attorneys’ and accountants’ fees and expenses incurred in the defense of any of the same or in 
asserting, preserving, or enforcing any of their respective rights hereunder.  For the avoidance of 
doubt, “Losses” of a Buyer Indemnitee shall include any Incremental Insurance Cost resulting 
from or relating to a matter indemnifiable under Section 9.1.  For the further avoidance of doubt, 
an Incremental Insurance Cost included in “Losses” as described in the preceding sentence shall 
be included in Losses for all purposes under this Agreement, including for purposes of 
determining whether the indemnification cap set forth in the final sentence of Section 9.4(b) has 
been reached. 
  
 
8.1.3 Winshall	v.	Viacom	Int’l	(C.A.	No.:	N15C-06-137	EMD	CCLD)	(Del.	Super.	2019)	
 

        […] Viacom requests reconsideration because the Court did not address one of Viacom’s 
arguments in partially dismissing Count I in the Complaint. Specifically, Viacom notes that the 
Court did not address its argument that Mr. Winshall’s indemnification claims exceed the 
contractual cap on indemnification claims in Section 8.6(b) of the Merger Agreement. Viacom 
contends that this is an independent justification to dismiss the remaining portion of Count I. In 
response, Mr. Winshall argues that Section 8.6(b) is not a contractual cap and so does not bar 
Viacom from indemnifying Mr. Winshall for attorneys’ fees and costs. 

Upon review of Viacom’s Motion, the Court determined that reargument was appropriate 
under Rule 59(e). As such, the Court held the Hearing and thereafter entertained Mr. Winshall’s 
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Letter and Viacom’s letter. 

Contract Interpretation. A court generally gives priority to the parties’ intentions 
contained in the four corners of the contract. “In upholding the intentions of the parties, a court 
must construe the agreement as a whole, giving effect to all provisions therein.” “The meaning 
inferred from a particular provision cannot control the meaning of the entire agreement if such an 
inference conflicts with the agreement’s overall scheme or plan.” 

Where the language of the contract is plain and unambiguous, the contract must be enforced 
as written. “If a writing is plain and clear on its face, i.e., its language conveys an unmistakable 
meaning, the writing itself is the sole source for gaining an understanding of intent.” Moreover, a 
contract is not rendered ambiguous merely because the parties disagree as to its construction and 
application. 

The parol evidence rule bars the admission of evidence outside the contract’s four corners 
to vary or contradict the unambiguous language. However, “where reasonable minds could differ 
as to the contract’s meaning, a factual dispute results and the fact-finder must consider admissible 
extrinsic evidence. “[I]n a dispute over the proper interpretation of a contract, summary judgment 
may not be awarded if the language is ambiguous and the moving party has failed to offer 
uncontested evidence as to the proper interpretation.” 

PARTIES’ CONTENTIONS 

Viacom. Viacom asserts that Viacom is only obligated to pay Mr. Winshall and the other 
Harmonix Shareholders the amount of the Merger Consideration under the Merger Agreement. 
According to Viacom, Section 8.6(b) simply clarifies that Viacom may pay part of the amount of 
the Merger Consideration in the form of indemnification fees. Viacom notes (and the record 
demonstrates) that Viacom has fully paid the Merger Consideration. Therefore, Viacom contends 
that the Court should dismiss Mr. Winshall’s claim because Viacom has already satisfied its 
indemnification obligations. 

        Viacom further argues that, even if the Court finds that Section 8.6(b) is ambiguous, all 
extrinsic evidence suggests that the parties intended to limit Viacom’s payments to the amount of 
the Merger Consideration. To support this proposition, Viacom cites the deposition testimony of 
Gregg Walker, Viacom’s primary businessperson in the negotiations of the Merger Agreement, 
and Michael Fricklas, Viacom’s General Counsel at the time the parties negotiated the Merger 
Agreement. Mr. Walker and Mr. Fricklas testified that the purpose of the indemnification provision 
was to assure payment of the Merger Consideration. Specifically, Mr. Walker testified that it is 
unusual for a buyer to indemnify a seller. Mr. Walker also explained that the parties capped 
Viacom’s indemnification obligation at the “unpaid amount of the Merger Consideration then 
payable” because the Merger Consideration was not fixed in amount or in time. For example, the 
Merger Consideration at the time the parties executed the Merger Agreement in 2006 was $175 
million. The Merger Consideration increased when Viacom made the 2007 and 2008 Earn-Out 
Payments. Mr. Fricklas testified that the parties’ intention in drafting Section 8.6(b) was that “once 
the [M]erger [C]onsideration was paid, there [would be] no additional amounts that could be 
subject to payment under indemnification.” 
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Viacom also claims that Mr. Winshall’s interpretation of Section 8.6(b) would lead to an 
absurd result. For example, each time an Earn-Out amount was determined, Viacom’s obligation 
would double: the amount of the Earn-Out plus another amount equal to the Earn-Out. 

In Viacom’s Letter, Viacom avers that Section 8.6 does not contain an explicit fee-shifting 
provision, so Mr. Winshall is not entitled to attorneys’ fees. Finally, in Viacom’s Letter, Viacom 
claims that Viacom’s interpretation of Section 8.6(b) does not render the term “Losses” a nullity 
because “Losses” is used elsewhere in the Merger Agreement. 

Mr. Winshall. Mr. Winshall asserts that Viacom must (1) pay the Merger Consideration, 
and, in addition, (2) indemnify the Harmonix Shareholders for Losses in the amount of the unpaid 
Merger Consideration at the time the indemnification claim accrued. 

To support its proposition, Mr. Winshall claims that Viacom’s interpretation would render 
Section 8.6(b) a nullity because Viacom already had an obligation to pay the Merger 
Consideration. Second, Mr. Winshall asserts that Viacom’s interpretation is unreasonable because 
it ignores the term “Losses” which refers to a category of money that is separate from the Merger 
Consideration. Third, Mr. Winshall contends that Section 8.6(b) does not create an implied 
indemnification cap, as Viacom argues it does. Mr. Winshall notes that the parties defined the term 
“Indemnification Cap Amount” in Section 8.2(c)(ii) to limit the Harmonix Shareholders’ 
obligations and the parties would have defined a similar term if they had intended to create an 
indemnification cap for Viacom. 

Fourth, Mr. Winshall argues that Viacom’s extrinsic evidence is not helpful to the Court 
because it merely reveals Viacom’s unexpressed, unilateral and after-the-fact intentions in 
negotiating the Merger Agreement. Mr. Winshall also alleges that Mr. Fricklas’ testimony does 
not state that Viacom is only liable for the Merger Consideration. Instead, Mr. Fricklas’ testimony 
suggests that, once Viacom has indemnified the Harmonix Shareholders for Losses in the amount 
of the unpaid Merger Consideration, Viacom is no longer liable. 

In Mr. Winshall’s Letter, Mr. Winshall supplements his argument by, among other things, 
(i) claiming that Viacom’s interpretation of Section 8.6(b) renders the term “Losses” a nullity, (ii) 
citing White v. Curo Texas Holdings, LLC to argue that Section 8.6(b) does not clearly create an 
indemnification cap, and (iii) citing Stifel Financial Corp. v. Cochran, for the proposition that 
indemnification is not complete unless Mr. Winshall receives attorneys’ fees. 

DISCUSSION 

The provision at issue is Section 8.6 of the Merger Agreement. Section 8.6 provides as 
follows: 

(a) Indemnification. Subject to the limitations set forth in this Article VIII, from and 
after the Effective Time, each of Parent [Viacom] and MergerCo, jointly and 
severally, shall indemnify, defend and hold harmless each Merger Consideration 
Recipient [Mr. Winshall and the other Harmonix Shareholders] against any and all 
Losses actually incurred or suffered by any such Merger Consideration Recipient as 
a result of: 
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(i) the breach of any representation or warranty of Parent or MergerCo 
set forth in this Agreement or in any Ancillary Document; and 
 
(ii) the breach of any covenant or agreement of Parent or MergerCo 
contained in this Agreement or in any Ancillary Document. 

 
(b) Certain Limitations. Parent and MergerCo shall not be obligated to indemnify any 
Merger Consideration Recipient pursuant to Section 8.6(a) to the extent the aggregate 
amount of all indemnifiable Losses exceeds the aggregate unpaid amount of the 
Merger Consideration then payable. 

“Losses” are defined in the Merger Agreement as: 

any and all losses, liabilities, damages, claims, awards, judgments, diminution in 
value, Taxes, fees, costs and expenses (including reasonable attorneys’ fees and 
expenses, expenses of investigation, defense, prosecution and settlement of claims 
(including any claims under Article VIII hereof), court costs or enforcement of the 
provisions of this Agreement) suffered or incurred by such Person, plus any interest 
that may accrue on the foregoing. 

The Court finds that Section 8.6(b) is unambiguous. As such, the Court will apply Section 
8.6(b) as drafted and not consider extrinsic evidence to determine the meaning of Section 8.6(a). 
The Court, however, does not find that Section 8.6(b) is a fee shifting provision that awards a party 
its attorneys’ fees and expenses on first-party claims. 

Reading Section 8.6(b) to mean that Viacom’s obligations were capped on all claims when 
Viacom paid the Merger Consideration would be to construe Section 8.6 too broadly as it relates 
to the issues here. This is clear because Viacom was obligated to pay the Merger Consideration 
under other provisions of the Merger Agreement. Section 8.6 only applies to indemnifiable 
“Losses.” 

In White v. Curo Texas Holdings, LLC, the Delaware Court of Chancery found that an 
indemnification provision, which the defendant alleged was an indemnification cap, did not bar 
the plaintiffs’ claims for advancement. Specifically, the Court of Chancery held that the 
indemnification provision did not limit the plaintiffs’ recovery because when the provision was 
“read within the structure of the [ ] Agreement as a whole, the obvious purpose of [the provision] 
is to provide a monetary remedy for commitments under the [ ] Agreement other than commitments 
to pay sums of money set forth in other sections of the [ ] Agreement.” 

In addition, in the White case, the Court of Chancery rejected the defendant’s argument that 
the indemnification provision was a cap on advancement claims because: 

[I]f [the defendant] were correct and the parties wanted to place a ceiling on the 
amount of advancements that [the plaintiffs] could obtain from [the defendant], then 
the drafters of the [ ] Agreement chose an implausibly circuitous and tortured means 
of implementing that agreement. The most straightforward way to accomplish that 
result would be to say [ ] that there is a cap on the amount of money that [the 
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defendant] was obligated to advance. 

Here, as in White, the purpose of Section 8.6 is for Viacom to indemnify the Harmonix 
Shareholders for Losses arising from Viacom’s breach of representations, warranties or covenants 
in the Merger Agreement. The purpose of Section 8.6 is not to cap claims otherwise payable under 
the Merger Agreement or to reiterate that Viacom is obligated to pay the Merger Consideration. 

The Court agrees with the reasoning set out in White. Reading Section 8.6 to mean that the 
parties intended to cap Viacom’s liability at the Merger Consideration is implausibly circuitous. 
The parties could have stated that Viacom’s liability is capped at the Merger Consideration, if the 
parties intended to impose such a cap. Instead, the parties chose to include an indemnification 
provision and then to place limitations on the indemnification provision. These limitations show 
that the parties intended for Viacom to pay (1) the Merger Consideration, and, in addition, (2) 
indemnify the Harmonix Shareholders for Losses in the amount of the unpaid Merger 
Consideration at the time the indemnification claim accrued. 

However, the Court finds that Mr. Winshall is not entitled to attorneys’ fees under Section 
8.6. Admittedly, the Court struggled with the Viacom’s argument that Section 8.6—which allows 
for attorneys’ fees and expenses—would be unavailable to Mr. Winchell when it became necessary 
for him hire attorneys to compel Viacom to pay the Merger Consideration. Section 8.6, at first 
blush, reads that there is a limitation on the aggregate amount of indemnifiable losses and, because 
that limitation is the Merger Consideration, any fees and expenses occurred by Mr. Winchell in 
recovering the Merger Consideration from Viacom would not be recoverable as those amounts 
would always be in excess of the Merger Consideration. The Court found this interpretation, at the 
very least, twisted. Oral argument at the Hearing did not necessarily help the Court on this point. 
Both parties’ arguments were plausible and implausible. 

This internal inconsistency or conundrum would be true, though, only if Section 8.6 were a 
fee shifting provision as to first-party claims. But, Section 8.6 is not a fee-shifting provision as to 
first-party claims. As drafted, Section 8.6 applies to third-party claims. It is for this reason that 
reargument is appropriate—the Court overlooked legal principles that would have a controlling 
effect. 

Delaware courts follow the “American Rule” that parties are responsible for their own 
attorneys’ fees. An exception to the American Rule is that parties may shift fees to another party 
through a contractual provision. “The fee-shifting provision must be a clear and unequivocal 
agreement in connection with a dispute between parties involving a failure to fulfill obligations 
under the contract.” 

In TranSched Systems Ltd. v. Versyss Transit Solutions, LLC, the Court held that there is a 
presumption that the term “indemnify” in standard indemnity provisions applies to third-party 
claims, rather than to first-party claims. Otherwise, the Court found, standard indemnification 
provisions would “swallow the [American] Rule.” The indemnification provision must 
unequivocally state that it applies to suits between the parties to apply to first-party claims. In the 
TranSched Systems Ltd. case, the Court held that a very similar indemnification provision applied 
only to third-party claims. That indemnity provision stated: 
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“In the event [defendant] breaches (or in the event any third party alleges facts that, if 
true, would mean [defendant] has breached) any of its representations, warranties, and 
covenants contained in this Agreement, and provided that [plaintiff] makes a written 
claim for indemnification against [defendant] within such survival period, then 
[defendant] shall jointly and severally indemnify and hold harmless [plaintiff] from 
and against the entirety of any Adverse Consequences [plaintiff] may suffer through 
and after the date of the claim for indemnification (including any Adverse 
Consequences [plaintiff] may suffer after the end of any applicable survival period) 
resulting from, arising out of, relating to, in the nature of, or caused by the breach (or 
the alleged breach). 

“Adverse Consequences” included attorneys’ fees. 

Here, there is no explicit language that Section 8.6(b) applies to the reimbursement of 
attorneys’ fees and expenses on first-party claims between the parties. Instead, Section 8.6(b) 
applies to third-party claims brought against the parties relating to indemnifiable Losses. Both 
Viacom and Mr. Winshall were represented by sophisticated counsel that know how to draft a 
general indemnification and, most likely, a fee shifting provision under Delaware law. 
Accordingly, the Court will follow the reasoning in TranSched Systems Ltd. and find that Mr. 
Winshall is not entitled to attorneys’ fees. 

CONCLUSION 

For the reasons set forth above, Defendant Viacom International Inc.’s Motion for 
Reargument is GRANTED. The Court will not allow Count I to proceed as to attorneys’ fees and 
costs, and enters Judgment in full in favor of Viacom on Count I. 

 
8.1.4 Great	Hill	Equity	Partners	IV,	LP	v.	SIG	Growth	Equity	Fund	I,	LLLP	(C.A.	No.	

7906-VCG)	(Del.	Ch.	2018)	
 

GLASSCOCK, Vice Chancellor 

  This matter involves the acquisition of a California company, Plimus, by a private equity 
firm, Great Hill. Plimus’s business was to facilitate transactions between online retailers of digital 
goods and credit card holders. Under Plimus’s model, it operated as a “reseller;” where a retail 
buyer made an online purchase, Plimus would first constructively “acquire” the product from the 
retailer, and receive payment for that retailer from payment processors with whom Plimus had 
contractual relationships. Those payment processors, in turn, had contractual relationships with 
the credit card companies and their banks. The service or product would be delivered directly to 
the credit card holder/purchaser from the online merchant. The arrangement allowed the payment 
processors—PayPal being a well-known example—to deal with a single reseller, Plimus, with 
which they had a relationship, rather than trying to contract with the large number of small retailers, 
known in the business as “long-tail” vendors, occupying this market. The system works so long as 
the retailers deliver a satisfactory product. If they do not, the credit card companies are responsible 
to their card holders for “chargebacks,” cancellation of debt incurred by the card holder for 
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fraudulent or misrepresented services or goods provided by the retailers. In such cases, the banks 
and card companies impose contractual “fines” on the payment processors, which, in turn, 
implicates the relationship of the processors with facilitators/resellers like Plimus. In other words, 
if the reseller handles transactions from retailers whose business practices engender excessive 
chargebacks, the contractual relationship between the reseller and the payment processor will be 
strained or ruptured. Without such relationships, the reseller cannot exist. 

  In 2011, Great Hill bought Plimus. It valued Plimus based on diligence performed before 
the sale, management projections, and representations and warranties made in the Merger 
Agreement. After the purchase, Plimus’s performance was disappointing. Great Hill sued the 
individual defendants, principals and stockholders of Plimus, alleging breaches of the 
representations and warranties, and fraud and fraudulent inducement, primarily relating to the 
Defendants’ knowledge that excessive chargebacks endangered Plimus’s business model. The 
matter was bifurcated, and trial of the Defendants’ liability ensued. What follows is my post-trial 
determination of certain issues of liability. 

  Directly below is a full plate of facts. The litigants and their counsel will no doubt find 
self-interest—pecuniary or professional—relish sufficient to the consumption thereof. Casual 
readers, I fear, will strain at the swallowing. Following that, I address the facts in light of tort law 
and the contractual provisions at issue. I find that certain of the Defendants are liable for 
indemnification for losses arising from certain breaches of the representations and warranties, and 
that Defendant Hagai Tal committed fraud by failing to disclose the threatened termination of 
Plimus’s relationship with one payment processor, PayPal. 

I. BACKGROUND 

  […] A. Plimus Is Founded, and SGE Invests in the Company 

  Defendants Tomer Herzog and Daniel Kleinberg (the “Founders”) founded Plimus in 
2002. Before the closing of the merger that gave rise to this litigation, Plimus was a California 
corporation headquartered in Fremont, California. Plimus provided payment solutions that allowed 
online merchants to sell digital products to buyers. Specifically, Plimus operated as an e-commerce 
reseller: the company took title to an online merchant’s products just before a sale, serving as the 
merchant of record in the transaction with the consumer. To process credit card transactions with 
consumers, Plimus entered into contractual relationships with third-party payment processors, 
including PayPal Pro and Global Collect. For their part, the payment processors maintained 
relationships with acquiring banks, which were members of credit card networks and thus 
authorized to process transactions involving the networks’ credit cards. 

  From 2002 to 2008, Plimus did well, achieving significant revenue growth. For the first 
few years after the founding, Herzog and Kleinberg ran the company. Both Herzog and Kleinberg 
are software engineers, and by 2007 or 2008, they had decided to bring in “professional help” to 
manage Plimus. Given their software backgrounds, they felt they were not “up to the task of taking 
[the company] even further.” Thus, in 2008, Herzog asked Defendant Hagai Tal, who served as a 
consultant for a Plimus client, to help sell the company. Tal met with potential buyers, but he 
eventually came to the conclusion that Plimus should not yet be sold. Instead, Tal offered to find 
an investor who would purchase a fifty percent stake in the company. Following that investment, 
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Tal would run Plimus and position it for an eventual sale. 

  Around that time, Tal was introduced to Defendant Jonathan Klahr, a managing director 
at Defendant SIG Growth Equity Management, LLC (“SGE”). Klahr was impressed by Tal’s 
“vision for [Plimus],” and Tal identified Defendant SIG Growth Equity Fund I, LLLP (“SIG 
Fund”) as a potential investor. Following a sales process run by Tal, SIG Fund, which was 
managed by SGE, agreed in June 2008 to purchase a forty-five percent stake in Plimus. SGE/SIG 
Fund’s purchase of these shares valued Plimus at $41 million. 

  Before it made its investment, SGE conducted due diligence on Plimus; as part of that 
process, it contacted Paymentech, one of the company’s payment processors. Indeed, SGE hired a 
“payment expert” to review Plimus’s contract with Paymentech. That expert opined that the 
contract was “not as favorable as we would like.” Among other things, the expert found that the 
rates were too high, and that the termination provisions were unfavorable to Plimus. When Klahr 
received this report in March 2008, he summarized its contents as follows: “In brief, ‘we got 
screwed.’” Plimus management was also concerned about the Paymentech relationship, and 
around this time the company informed Paymentech of “a desire among executive management to 
have a fresh look at the relationship.” 

  In July 2008, Tal became Plimus’s CEO and a member of its Board of Directors, which 
also included Herzog, Kleinberg, Klahr, and Defendant Amir Goldman, a managing director at 
SGE. As part of its investment in Plimus, SGE entered into an earn-out agreement with Tal, under 
which he would earn a transaction bonus if Plimus was sold. Herzog and Kleinberg likewise 
entered into an earn-out agreement with Tal, and while neither side disputes that an agreement 
existed, the parties to the earn-out agreement later came to disagree about how much Tal was owed 
under it. 

  Consistent with SGE’s investment philosophy, Klahr and Goldman attended Plimus board 
meetings and assisted management with strategic issues, but they did not manage the company on 
a day-to-day basis. Likewise, by 2009, Herzog and Kleinberg were no longer involved in Plimus’s 
daily operations. The four directors relied on Plimus’s management, primarily Tal, to raise issues 
that required their attention. 

  B. The Failed Silver Lake Deal 

  […] [An attempted sale falls through in 2010 due to declining revenues, a decline 
triggered in part by Plimus severing its relationship with certain of its more problematic 
customers.  Investment bank Raymond James is later engaged to begin a formal search for a 
buyer.] 

  C. The Formal Sales Process Begins, and Great Hill Enters the Picture 

  The same day that Plimus and Raymond James executed the engagement letter, Jonathan 
Steele of Raymond James received the “first buyer call” for Plimus from Great Hill, a private 
equity firm that in 2011 managed over $2.7 billion in capital. The call came from Nicholas Cayer, 
who told Steele that he had “been pursuing Hagai [Tal] for a while and really likes the business.” 

  Cayer was one of five members of the Great Hill team for the Plimus transaction; the 
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others were Matthew Vettel, Christopher Busby, Daniel Madden, and William Hurley. Busby 
served as the “deal quarterback,” overseeing the due diligence and analyzing the Plimus 
investment opportunity. Cayer ran diligence projects and was the primary author of the deal team’s 
diligence memo. Vettel was the only Great Hill partner on the deal, though his role in the diligence 
was minimal. Finally, Madden and Hurley were the junior members of the deal team; they 
conducted financial and business analyses of Plimus. 

  Once Raymond James was formally engaged, it began working with Plimus management 
to prepare marketing materials, including a confidential information memorandum (“CIM”). Tal, 
Goldman, and Klahr provided information on Plimus to Raymond James to be used in the CIM 
and other materials. Raymond James also worked with Plimus management to compile a list of 
potential buyers. One of those potential buyers was Great Hill, which signed a non-disclosure 
agreement with Plimus around February 2, 2011. Over fifty other potential buyers signed non-
disclosure agreements with the company. 

  On February 23, 2011, Raymond James sent Great Hill the Plimus CIM. The CIM claimed 
that Plimus was “experiencing robust growth across its seller base, transactions, revenue and 
EBITDA driven by favorable market trends and its defensible position.” The CIM also touted the 
company’s “strong visibility into its future revenue growth.” The information in the CIM was 
important to Great Hill, which was impressed by (among other things) the company’s strong 
revenue growth. 

  On March 15, 2011, Great Hill submitted a non-binding preliminary bid for Plimus. The 
bid valued Plimus at between $95 million and $105 million. Sixteen other potential buyers 
submitted preliminary bids, and each bidder was invited to meet in-person with Plimus 
management and perform additional due diligence. Around this time, Raymond James created a 
virtual data room containing information and documents related to Plimus. 

  Plimus management made a presentation to Great Hill on March 30, 2011. In the 
presentation, Plimus claimed that it “carefully monitor[ed] the performance of [its] seller base and 
w[ould] ‘cleanse’ any that have a negative perception, consistent issues with buyers or high 
chargeback ratios.” The presentation also noted that in the second quarter of 2010, the company 
had removed several sellers that generated above-average numbers of chargebacks. According to 
the presentation, while the removals “decreased total sales,” they led to an “increase[] [in] 
EBITDA as [Plimus] avoided any future negative impact from consistently having chargebacks.” 

  In mid-April, Great Hill (along with the other bidders) received access to the data room, 
and continued to meet with Plimus management. On April 13, 2011, Great Hill submitted a revised 
bid for Plimus at a valuation range of $ 110 million to $115 million. Only five of the seventeen 
preliminary bidders submitted revised bids; of those five, three reduced their bids, one made the 
same bid, and one (Great Hill) increased its bid. General Atlantic, which reduced its bid, appeared 
concerned that Plimus was “just a way in which the smaller/long-tail ‘grimier’ guys can find a 
merchant account and get their higher chargebacks bundled into a portfolio.” “Long-tail” vendors 
are defined in the CIM as “single proprietor, home-based businesses.” Another potential purchaser 
that reduced its bid thought Plimus’s recent numbers were “inflated by lower quality . . . clients 
that ultimately might get purged if chargebacks creep up.” 
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  The deadline for final bids was May 18, 2011. Before it made its final bid, Great Hill 
analyzed the top 400 sellers on Plimus’s platform. Cayer asked Madden and Hurley to evaluate 
the “quality / sustainability of the sellers you profiled,” asking whether they were “real businesses 
with real websites in real industries.” Hurley reported that most of the websites he examined 
“seemed either very sketchy or small/outdated.” Madden agreed with Hurley that “there were 
plenty of sketchy sites,” but he also found “plenty of legit ‘long-tail’ business such as Fx trading 
strategies, language translation, high-tech programming tools, and run of the mill utility software.” 
At trial, Cayer testified that these analyses focused on whether Plimus’s clients had sustainable 
business models, and not on whether they complied with credit card association rules. The credit 
card associations, such as Visa and MasterCard, issue three broad categories of rules: brand rules 
to protect the card association’s reputation; chargeback rules to protect consumers (and merchants) 
from fraudulent transactions; and compliance rules to ensure compliance with government and 
regulatory rules, such as anti-money laundering rules, prohibitions on the sale of illegal goods and 
services, and protection of intellectual property rights. 

  Great Hill submitted a final bid for Plimus on May 18, 2011, which valued the company 
at $115 million. No other party submitted a final bid by the May 18 deadline. Two days after 
submitting its final bid, Great Hill learned from Raymond James that Plimus had missed its 
projected EBITDA for the first quarter of 2011 by over $200,000 (approximately thirteen percent 
of the projected EBITDA). Raymond James reassured Great Hill that “confidence in the 
projections for the remainder of 2011 has never been higher.” Busby told Raymond James that the 
EBITDA miss did not “change [Great Hill’s] proposal,” because Great Hill was “more buying into 
the vision and the larger picture.” Furthermore, Raymond James reported that Busby expressed 
these views without Raymond James having to “put any of this in focus for [Busby].” Along with 
the financial results for the first quarter of 2011, Plimus also shared with Great Hill a draft 
disclosure schedule, intended to accompany the prospective merger agreement. Busby told 
Raymond James that “on first review [Great Hill] didn’t envision any show stoppers or items that 
couldn’t be structured around.” 

  On May 26, 2011, Great Hill signed a letter of intent (the “Letter of Intent”) to acquire 
Plimus for $115 million. Great Hill conditioned the acquisition on “completion of customer calls 
and customary legal, accounting, technology and insurance due diligence on Plimus.” 

  D. The Paymentech Saga 

  The Plimus acquisition did not close until September 29, 2011. Many events relevant to 
this case took place between the signing of the Letter of Intent and closing. Before turning to the 
remainder of the sales process, however, I pause to describe one component of the purported 
fraudulent scheme—Plimus’s disclosure on the end of the company’s relationship with 
Paymentech—which primarily involved events that took place before the Letter of Intent was 
signed. 

  1. The Paymentech Relationship Prior to February 2011 

  As noted above, by early 2008, Plimus had begun to have reservations about its 
relationship with Paymentech, one of the company’s payment processors. Between 2008 and 2010, 
Plimus entered into contractual relationships with several other payment processors, including 
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Global Collect, Payvision, PayPal Pro, and Moneybookers. During this period, Plimus continued 
to be dissatisfied with Paymentech. For example, Defendant Irit Segal Itshayek, Plimus’s Vice 
President of Financial Strategy and Payment Solutions, testified that Paymentech’s fees did not 
reflect the number of transactions Plimus was actually routing through Paymentech. […] The 
breaking point for the Plimus-Paymentech relationship came […] when Paymentech informed 
Plimus that it would stop processing Plimus transactions outside the United States, Canada, and 
the European Union, including areas in which Plimus did significant business. When he learned 
this, Tal told Itshayek, “[b]asically they don’t support our model anymore.” Tal and Itshayek thus 
concluded that Plimus needed to end its relationship with Paymentech. The then-current contract 
with Paymentech was to terminate in September 2011. 

  Paymentech had its own reasons to be frustrated with Plimus. Paymentech had informed 
Plimus on multiple occasions in 2010 alone that Plimus was failing to comply with various credit 
card association rules. Indeed, in January 2011, Paymentech informed Itshayek and Tal that while 
it was “committed to providing you will [sic] new pricing . . . at this time we need to remain 
focused on resolution of existing compliance concerns.” Paymentech explained that “these issues 
could result in large fines to Plimus and can also put Chase Paymentech at risk.” 

  2. The Paymentech Relationship Ended 

  On February 4, 2011, Paymentech sent a letter to Tal informing him that it was terminating 
its processing relationship with Plimus. The letter explained the decision as follows: 

As you are aware, Paymentech has previously informed Plimus, on multiple 
occasions, of Plimus’[s] breach of the Agreements [with Paymentech]. Those 
breaches include, without limitation, submitting cross border transactions from 
countries for which Paymentech has no license, acting as an aggregator without a 
license to do so, and violations of Association rules regarding the unauthorized sale 
of Intellectual Property (as defined by the Associations). As you are also aware, 
Plimus has failed to cure such breaches for a period of time in excess of 30 days. 

The letter indicated that Paymentech would establish a reserve account of approximately $535,000 
from funds otherwise payable to Plimus, to cover Plimus’s anticipated liability. […] 

  The same day the termination letter was sent (or shortly before), Tal spoke to a 
Paymentech representative on the phone. The Paymentech representative told Tal that Paymentech 
needed to terminate the relationship; Tal responded that “we also have the same interest, and it’s 
fine with us not to continue working together.” […] 

  Paymentech […] to extend the termination date to June 20, but it emphasized that Plimus 
was “still not in compliance with respect to the issues surrounding cross-border acquiring and India 
transactions.” Paymentech did not reference the previous allegations of acting as an unlicensed 
aggregator or unauthorized sales of intellectual property. “Cross-border acquiring,” in this context, 
is the processing of transactions that are wholly internal to a foreign country; in other words, both 
the buyer and the seller (but not the processor) reside in the foreign country. The “cross-border 
acquiring” issues had begun in December 2010, when Visa told Paymentech that the Reserve Bank 
of India had informed Visa that Paymentech was engaged in cross-border acquiring in India 
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without a license, relating to its processing of Plimus transactions involving Indian vendors and 
Indian customers. Plimus argued that there was no cross-border acquiring because Plimus was the 
merchant of record; therefore, the transactions should be considered to be between Plimus, which 
was based in the United States, and the Indian customers. Itshayek believed that this issue led 
Paymentech to cease processing any Plimus transactions outside the United States, Canada, and 
the European Union. 

  Apparently unsatisfied with Plimus’s progress in remedying the cross-border acquiring 
issues, Paymentech informed Plimus in another letter on March 1, 2011 that, despite its agreement 
to extend its relationship with Plimus through the end of June, it would now terminate the 
agreement effective March 7. After further discussions between the two parties, Paymentech 
agreed in a letter dated March 3, 2011 to extend the termination date to March 21. Paymentech 
also wrote in this letter that “MasterCard has indicated it intends to impose substantial fines against 
Paymentech for Plimus’[s] noncompliance” and therefore Paymentech planned to hold “all of 
Plimus’[s] settlement proceeds in a reserve account.” […] The processing relationship between 
Paymentech and Plimus ended on March 21, 2011. 

  As part of its termination of Plimus, Paymentech put Plimus on the Master Card Alert to 
Control High-Risk Merchant list or “MATCH” list on February 25, 2011, providing the reason 
code “Violation of MasterCard Standards.” The MATCH list serves as a system to alert processors 
to problematic merchants, and when processors terminate merchants, they often place them on the 
list. When, in turn, processors add merchants, MasterCard recommends that the processor check 
the MATCH list; if the merchant appears on the MATCH list, that is a red flag that the merchant 
may present a high risk. Processors generally conduct more detailed review of a merchant as a 
result of finding it on the list. However, appearing on the MATCH list does not preclude a 
merchant from being added by a processor; indeed, Plimus added new processor relationships after 
being added to the list by Paymentech. Plimus, like all other merchants, does not have access to 
the MATCH list. Plimus was unaware that it had been added to the list by Paymentech, and was 
unaware of the reason given: violation of MasterCard standards. 

  3. The Plimus Board Learned of the End of the Paymentech Relationship and Plimus 
Recovered Its Reserve Account 

  The Plimus Board first learned of the end of the Paymentech relationship in early-March 
2011. Tal called Klahr in early March to inform him of the end of the Paymentech relationship. 
Tal cited problems with processing transactions in India and noted that Paymentech was holding 
a substantial sum of money in a reserve account. […] On March 20, Klahr asked Tal to forward 
relevant documents to Herzog and Kleinberg, and also asked Tal to set up a call for Goldman and 
Klahr to speak with Arnheim. Goldman and Klahr had several conversations regarding 
Paymentech with Tal throughout March; after the March 20 call, Goldman and Klahr waited for 
Perkins Coie to report back on the end of the Paymentech relationship. 

  Klahr provided the Paymentech letters to Herzog and Kleinberg on March 22, 2011. 
Herzog and Kleinberg initially discussed the Paymentech termination among themselves. They 
were worried that the termination could drive up costs and depress Plimus’s financial performance. 
This initial worry was based in part on a misunderstanding of the other processing relationships 
Plimus had in place. After talking to Tal later on March 22, 2011, Herzog reported to Kleinberg 
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that Tal had said there was nothing to worry about and that Plimus had other processors. At that 
point, Herzog and Kleinberg felt their duty as directors had been satisfied and that no further 
inquiry was necessary. […] Therefore, by the time Great Hill signed the Letter of Intent on May 
26, the Paymentech relationship had officially terminated, and Paymentech had returned the 
majority of the reserve account and confirmed there would be no fines. 

  E. Great Hill Conducts Due Diligence: The Paymentech Disclosure, Vendor 
Terminations, and Plimus Chargebacks 

  After signing the Letter of Intent on May 26, 2011, Great Hill began its due diligence. 
Great Hill hired Kirkland & Ellis LLP (“K&E”) to serve as its deal counsel in connection with the 
merger. K&E conducted due diligence, interviewed Plimus management, drafted legal documents, 
and maintained contact with Plimus’s deal counsel, Perkins Coie. Great Hill also hired several 
consultants to aid in the due diligence process. PricewaterhouseCoopers LLP (“PwC”) was hired 
to conduct financial, tax, and information technology due diligence. PwC also had a division of 
payment processing experts who conducted due diligence on Plimus’s policies, procedures, and 
payment processing relationships. Greenwich Strategies was hired to conduct due diligence on 
Plimus’s vendor clients. And the Gerson Lehrman Group was hired to locate industry experts for 
Great Hill to consult during due diligence. […] 

  The events significant to this litigation related to due diligence of Plimus’s business during 
this time period were: a legal disclosure on the end of the Paymentech relationship; on-site 
meetings at Plimus’s offices where Plimus’s policies and payment processor relationships were 
reviewed; PayPal’s notice to Plimus to terminate a vendor and the subsequent termination of an 
additional sixteen vendors; Plimus’s responses to Great Hill’s diligence requests; and Great Hill’s 
due diligence presentation to the Great Hill Partners. 

  1. The Paymentech Disclosure 

  On May 3, 2011, another Perkins Coie attorney wrote to Arnheim that both SGE and Assi 
had asked Perkins Coie why the correspondences related to the end of the Paymentech relationship 
(the “Paymentech Termination Letters”) were not in the data room. In a May 4, 2011 e-mail to 
Tal, Arnheim wrote, “I am fine disclosing it now. I think its been contained to a small enough issue 
that I don’t feel its material,” but Arnheim wanted to make sure he and Tal were in synch. Tal 
responded “I am also fine with this, I need to think about ways to communicate this.” Arnheim 
maintained in his deposition that the Paymentech Termination Letters were subsequently placed 
in the data room. Tal, Goldman, and Klahr all testified that they believed the Paymentech 
Termination Letters had been released to the data room. While Itshayek had posted materials to 
the data room early in the bidding process, she was asked to stop in April 2011. Itshayek did not 
visit the data room after that time and had no subsequent knowledge of its contents. As an objective 
fact, the Paymentech Termination Letters were not in the data room. 

  As part of the sales process, Perkins Coie drafted a disclosure schedule to accompany the 
prospective merger agreement. This draft disclosure schedule included a disclosure on 
Paymentech’s termination of Plimus in the “Legal Proceedings” section; Plimus had deployed its 
legal counsel to obtain release of the Paymentech reserve account, and Paymentech still retained 
the amount held for chargeback exposure. Arnheim circulated the draft to Klahr on May 11, 2011. 
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This draft legal disclosure stated that “Paymentech notified Plimus that it was terminating the 
agreements governing” the relationship, and that “Paymentech’s stated basis for the termination 
was Plimus’[s] alleged breach of the agreements and the related rules promulgated” by Visa and 
MasterCard. It went on to detail the initial large reserve account, the subsequent release of the 
majority of this account, and the confirmation that the card associations would not be assessing 
any fees. Klahr approved this draft legal disclosure, writing “[t]his feels fine to me.” Perkins Coie 
then shared the draft legal disclosure with Assi and Raymond James in a May 13, 2011 e-mail. 
Assi forwarded this e-mail to Tal and asked “Di[d] you go over it? Please confirm you feel OK 
with it.” 

  Tal and Charlie Born, Plimus’s Vice President of Marketing, discussed the legal disclosure 
related to Paymentech, and other disclosures in the disclosure schedule on May 13, 2011. Born 
then prepared for Tal a new draft disclosure on Paymentech based on their discussions. This 
alternative disclosure, with some insignificant edits, replaced Perkins Coie’s original draft 
disclosure in the draft disclosure schedule, which was then shared with Great Hill on May 20, 
2011. Therefore, the legal disclosure that Great Hill received read, in pertinent part, that: 

[Plimus] and Paymentech . . . entered into an exclusive . . . Agreement . . . . [which] 
was scheduled to be renewed in September 2011. However, in early 2011, [Plimus] 
decided that it did not want to continue working with [Paymentech] under the then 
negotiated terms . . . . [Plimus] then attempted to negotiate modified terms . . . . 
However, [Paymentech] refused . . . . In February and March 2011, [Paymentech] 
encountered issues related to the Royal Bank of India . . . . [Paymentech] asked Plimus 
to make specific changes to the Company’s platform . . . . Since [Plimus] did not feel 
this would in its best interests, [Plimus] and [Paymentech] instead mutually agreed to 
terminate the agreement . . . . As of May 13, 2011, [Paymentech] continues to hold a 
reserve of approximately $500,000 to cover future potential refunds and chargebacks 
. . . . 

The legal disclosure on the Paymentech termination was later removed and did not appear in the 
disclosure schedule that accompanied the initial merger agreement. 

  Great Hill was aware that Plimus’s relationship with Paymentech had ended in March 
2011. When Great Hill and its representatives conducted on-site due diligence at Plimus’s offices, 
they discussed the end of the Paymentech relationship with Tal and Itshayek, and reviewed 
Plimus’s contract with Paymentech. These discussions were consistent with the description of the 
end of the Paymentech relationship in the legal disclosure, i.e. that a decision to leave Paymentech 
had been made prior to the expiration of their relationship, that pricing had consistently been an 
issue, and that the inability to process transactions in India was the primary reason the relationship 
ended when it did. Itshayek did not provide the Paymentech Termination Letters directly to PwC 
during these discussions, nor did anyone else from Plimus. Based on her discussions with PwC 
during on-site diligence, Itshayek had the impression that PwC had not seen the Paymentech 
Termination Letters. As a result, Itshayek gave hard copies to Tal to show PwC, which Tal in turn 
offered to PwC before PwC left. However, PwC did not accept the hard copies at that time because 
PwC believed that the letters could be otherwise obtained. Great Hill did not attempt to reach out 
to Paymentech as part of the due diligence process. 
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  2. The Due Diligence Request and On-Site Meetings 

  On June 2, 2011, Great Hill sent Tal a written due diligence request, which listed, among 
other things, requests under the title “Compliance.” Great Hill’s “Compliance” due diligence 
requests included a request for “any communications received from any of the Major Credit Card 
Companies reporting any noncompliance,” and another request for a description of any fines or 
penalties paid in connection with such communications. Plimus had disclosed that it paid $610,000 
in “One-Time Expenses” in 2010, including a $250,000 for “Credit Card Association Fines.” On 
June 9, 2001, Cayer told Busby that “the company was charged $250k last year by V/M through 
Paymentech for excessive chargebacks;” Cayer had asked Tal for documentation but had been told 
“the amount was deducted from the Paymentech invoice directly and [Tal] did not have additional 
documentation.” The June 2, 2011 diligence request also asked for informationon the eight 
hundred vendors terminated by Plimus in the first quarter of 2011, as disclosed in Plimus’s CIM. 

  During their June 2011 on-site diligence meetings, PwC met with Tal and Itshayek on-site 
at Plimus’s office in California. In October 2010, Itshayek had been given responsibility over 
Plimus’s processor relationships; as such, she was the appropriate person to discuss processor 
relationships with PwC. Itshayek provided PwC with several recent monthly processor statements 
and went through them with PwC during these meetings, but Itshayek did not provide processor 
statements for all months of 2010. The processor statements contained all the granular information 
on Plimus’s processor relationships; they included data on processed transactions and on fines 
Plimus paid, including the amount, where it came from, and the reason for the fine. These processor 
statements that Itshayek provided reflected that Plimus had paid $250,000 in fines to Paymentech 
in 2010, primarily related to Visa. Approximately $225,000 was for excessive chargebacks related 
to Visa, and the remaining $25,000 was for a failure to register as a Member Service Provider 
(“MSP”) related to MasterCard. Plimus had also paid fines in addition to the described $250,000 
for excessive chargebacks in relation to MasterCard in 2010. During these in-person meetings, 
Itshayek “went through whatever happened with Visa and MasterCard throughout the years [sic] 
of 2010” and “showed . . . PwC that [Plimus was] over the excessive chargeback program both in 
MasterCard and in Visa.” 

  The credit card associations had “excessive chargeback monitoring programs” for 
merchants designed to incentivize these merchants to reduce their chargebacks. Generally, 
merchants entered the programs when their chargeback ratio exceeded a certain threshold for a 
number of consecutive months. After that point, the merchant would be charged a fine per 
chargeback (on top of already paying the amount of the chargeback and a fee), and the amount of 
the fine per chargeback would increase the longer the merchant remained in the program. Once 
the chargeback ratio fell below the threshold, the merchant would generally be removed from the 
excessive chargeback program. The key metric was the chargeback ratio, which was generally 
calculated by dividing the number of chargebacks in a month by the total number of transactions 
in the same month. Visa and MasterCard calculated the chargeback ratio slightly differently; 
MasterCard used the previous month’s transaction volume to calculate the chargeback ratio. Visa 
and MasterCard would place merchants in excessive chargeback monitoring programs if the 
merchant’s chargeback ratio for United States transactions exceeded one percent for two 
consecutive months. 

  Technically, Plimus’s vendors generated the chargebacks, but under Plimus’s reseller 
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model, Plimus was the merchant of record. As a result, from the viewpoint of the credit card 
associations and processors, the chargebacks were generated by Plimus, and they calculated a 
chargeback ratio for Plimus as a whole. Paymentech notified Plimus of excessive chargebacks for 
Visa and MasterCard in February 2010. Plimus subsequently entered both Visa and MasterCard’s 
excessive chargeback monitoring programs in April 2010. Plimus exited both programs in July 
2010. Plimus, as it disclosed to Great Hill, passed all the fines and fees associated with chargebacks 
to the vendors who had generated them, and Plimus even made a profit in the process. Part of 
Plimus’s value proposition was proprietary software that automated the routing of transactions 
through different processors to minimize processing costs. During PwC’s visit, Itshayek told PwC 
that in order to lower chargebacks, it would sometimes proactively refund their vendor’s customers 
so they would not ask for chargebacks, and it would also route transactions to spread out 
chargebacks among different processors. 

  On June 10, 2011, PwC followed up on the previous day’s conversations with Assi and 
Itshayek, and asked that certain documents be added to the data room, including a specific request 
for Itshayek to add “all information related to the $250k MC fine, as well as any other association 
related warnings/fines.” The processor statements that Itshayek had reviewed with PwC reflected 
the fines that Plimus had paid but not did not necessarily include all relevant detail. Plimus did not 
communicate directly with the card companies or the acquiring banks; instead, those institutions 
communicated with Paymentech, which in turn communicated with Plimus. When Paymentech 
notified Plimus that Plimus had violated card network rules and would be fined, sometimes 
Paymentech would attach the actual correspondence that Paymentech itself had received from the 
card associations, sometimes Paymentech would only copy and paste sections of the card 
association letter into their notifications to Plimus, and other times would provide none of the 
original correspondence. Neither Itshayek nor anyone else from Plimus provided to Great Hill or 
PwC, either during or after the June 2011 meetings with PwC, any of the particular correspondence 
Plimus had received from Paymentech associated with the Visa or MasterCard fines levied against 
Plimus for excessive chargebacks or the fine for failure to register as an MSP. 

  Based on their due diligence review, PwC prepared a report for Great Hill. In their report, 
PwC wrote: 

The one-time expenses provided by the Company indicate a $250k item for “credit 
card association fines.” Management was only able to provide the processor 
statements reflecting the fines over a period of several months, which total $250k. It 
appears that the Company was fined for experiencing a chargeback ratio of greater 
than 1%. Management has asserted that they have not incurred additional fines since 
this time (2010). However, there was no formal communication from the associations 
clearly defining the nature of the fines. Communication on the matter was limited to 
the Company and the processor account manager, Paymentech. 

PwC added that “the Company should consider a more proactive approach to dealing with the card 
associations on these matters.” 

  PwC had also reviewed and discussed with Plimus management various Plimus policies 
and procedures, including those on adding new vendors and risk monitoring. PwC reported that 
Plimus “delays the majority of the seller underwriting process until the point at which the seller is 
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most likely to begin processing to avoid unnecessary underwriting expenses.” In line with this 
approach, Plimus used a “self-serve” model for adding “long-tail” vendors, in which the vendors 
logged onto the Plimus website and filled out an application. While there was some initial fraud 
control, these vendors could start processing almost immediately after opening an account and 
before any substantial fraud review. 

  According to Plimus’s operational procedures, which were provided to Great Hill, Plimus 
initially screened new vendors for violations of “Plimus terms of use and prohibited items policy,” 
and “whenever [Plimus] receive[d] an alert from a processing partner relating to a Plimus seller or 
product . . . [Plimus] react[ed] based on the partner’s requirements and the Plimus policy and 
procedure.” Plimus monitored its vendors on a monthly basis for excessive chargebacks and 
copyright infringement issues. With respect to copyright infringement, K&E noted in their report 
to Great Hill that Plimus “occasionally receives notices by third party copyright holders in the 
ordinary course,” and in K&E’s experience Plimus’s compliance procedures were “common for 
business operating in this space.” The vendors Plimus’s systems identified for fraud and high 
chargebacks could then be subject to removal. Cayer acknowledged that Great Hill’s diligence 
showed some of Plimus’s vendors could avoid meaningful chargeback review and termination for 
30 days, and in some cases even months. 

  3. Plimus Terminated 17 “Biz Opp” Vendors in June 2011 

  In March and April 2011, Plimus added new vendors who had left a competitor, 
ClickBank, including a vendor called GoClickCash. GoClickCash and several other of these new 
vendors were known as business opportunity, or “biz opp,” vendors and were involved in “get rich 
quick” schemes. There was some worry within Plimus that these “biz opp” vendors could be 
problematic, and by May 2011, they were already producing high chargebacks. PayPal, which was 
processing most of Plimus’s United States transactions by this time through Plimus’s PayPal Pro 
account, raised concern about these types of vendors on a June 2, 2011 call with Plimus. On 
subsequent call on June 16, 2011, PayPal told Itshayek that Plimus should terminate GoClickCash; 
PayPal had been notified by the card associations that GoClickCash had been identified as a “get 
rich quick” scheme, which violated card association rules. Plimus immediately terminated 
GoClickCash and decided to terminate similar vendors; after an internal review, Plimus came up 
with a list of sixteen additional vendors to terminate. While Plimus and PayPal continued to 
communicate regularly, it was not until an August 2011 phone call that PayPal suggested that there 
may be a fine related to GoClickCash, and it was not until September 22, 2011 that PayPal 
informed Itshayek definitively that a $200,000 fine would be imposed. 

  During phone calls on June 23, 2011 and June 29, 2011, Great Hill was informed that 
Plimus had terminated GoClickCash and the other sixteen similar vendors. Itshayek told Great Hill 
that PayPal had brought GoClickCash to Plimus’s attention and that Plimus had taken the initiative 
to identify and terminate the other sixteen similar vendors. Itshayek also disclosed to Great Hill 
that the termination of these vendors was likely to negatively affect chargeback ratios going 
forward. Even though Plimus had terminated these vendors, their customers would continue to 
request refunds from the card associations over the next few months, generating chargebacks. 
Plimus would then have the chargebacks associated with these terminated vendors without the 
benefit of any offsetting transactions. Given this dynamic, chargeback ratios often became a 
greater problem after problematic vendors were terminated. 



 / LAW 5413 MERGERS AND ACQUISITIONS / 621 
 

 

  Great Hill was aware that the terminated biz opp vendors represented 10.6% of the year-
to-date transaction volume of Plimus, and that four of the top five year-to-date volume vendors 
had been terminated. As part of the due diligence process, Tal went to Great Hill’s offices in 
Boston on June 27. The following day he sent an e-mail to Busby and noted that “open items” 
included “CB details. (lets setup a call) [sic]” and “list of account [sic] that we closed or [sic] 
planning to close.” In advance of a June 29, 2011 call, Tal provided Great Hill with a spreadsheet 
containing historical chargeback data dating back to 2010 for Plimus’s Paymentech and PayPal 
Pro accounts, a recent daily chargeback report, and a recent “bad vendor” report. Great Hill 
claimed it viewed the termination of the seventeen vendors, on balance, as a positive; Busby 
testified that it demonstrated that Plimus had systems for identifying and removing high-
chargeback merchants, which outweighed, in Great Hill’s view, the negative impact on the 
financial performance of the business in the near term. 

  4. Plimus Responded to Great Hill’s Due Diligence Request and Due Diligence Ends 

  On June 18, 2011, Plimus submitted a preliminary response to Great Hill’s June 2 written 
diligence requests. This response indicated that a large number of the requests were still “in 
process.” Specifically, in response to the request for communications from the card companies 
reporting non-compliance and the request for description of any fines paid in connection with such 
communications, Plimus wrote that the “Company will provide if further review of its records 
results in responsive documents.” Subsequently, on June 25, 2011, Plimus provided a substantial 
update to its June 18 response (although some requests were still in process). Regarding the request 
for communications from the major credit card companies, Plimus maintained the response that 
Plimus “will provide if further review of its records results in responsive documents.” Regarding 
the request for a description of fines paid, Plimus wrote “[t]he Company paid $250,000 for an 
excessive chargeback monitoring program in 2010 due to [an] increase in chargebacks related to 
the Company’s poker chip vendors. As discussed below, all such vendors have been removed.” 

  Great Hill had sought additional information with respect to the termination of these poker 
chip vendors, as Plimus referenced in its response to the request for a description of fines. Plimus 
wrote in its diligence response that the eight hundred vendors, terminated in the first quarter of 
2010, were: “[p]arty poker chip vendors, underperforming utility software vendors, and certain 
online services with high rate [sic] of dissatisfaction.” The vendors had been terminated for issues 
with “excessive customer disputes and chargeback activity” and “business models that were not 
attractive to [Plimus’s] . . . payment processors.” Plimus wrote in its diligence response that: “The 
Company became aware of these issues upon reviewing each vendors’ chargeback history.” 

  With due diligence complete, the Great Hill deal team drafted a due diligence memo and 
set out to make a presentation to the Great Hill partners. Despite testifying at trial that Great Hill 
viewed the June 2011 termination of seventeen vendors as a net positive, in early July 2011, as the 
Great Hill deal team prepared its due diligence memo, it was considering reducing the purchase 
price from $115 million to $100 million because of the removal of those vendors. It included this 
recommendation in a draft of the due diligence memo. However, the Great Hill deal team decided 
to continue with the original purchase price and removed this recommendation from the final 
version of the due diligence memo submitted to the Great Hill partners. Great Hill was confident 
that the growth of both new sellers and the growth of an existing seller, Wix, would mean that 
Plimus could still achieve Great Hill’s original financial projections for the fourth quarter of 2011, 
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which was the basis for its purchase price. 

  Wix sold “do it yourself” website building and hosting services, for which it charged a 
monthly subscription fee. At the time of the due diligence memo, Plimus managed only a portion 
of these subscription payments for Wix, but it expected to manage all of Wix’s transactions by the 
end of second half of 2011. Great Hill projected that Wix would represent sixteen percent of 
Plimus’s volume in the fourth quarter of 2011, making it Plimus’s largest vendor. Vettel and Cayer 
actually met with Wix as part of the due diligence process. Great Hill also noted in its due diligence 
memo that projected transaction volume growth for Plimus in 2012 was “due to expected growth 
from Wix and MyHeritage,” another large subscription service company. Plimus was actively 
seeking more enterprise/large business clients like Wix, a process that required dedicated sale staff, 
unlike its “long-tail” vendors that onboarded themselves. 

  5. The Great Hill Deal Team Presented to Great Hill Partners on July 11, 2011 

  The Great Hill deal team presented their due diligence memo to the Great Hill partners on 
July 11, 2011. The due diligence memo included the termination of GoClickCash and similar 
vendors; the memo tied the termination of these “bad” sellers to high chargebacks and graphed 
historical chargeback ratios for Plimus, as a whole, from June 2009 to June 2011. The graph 
indicated that Plimus had exceeded a general one percent chargeback ratio threshold for much of 
2010, the ratio had fallen below one percent in 2011, and that it had increased above one percent 
in June 2011 because of the termination of the seventeen vendors in that month. Great Hill wrote 
of the June 2011 increase in chargebacks that “management believes Plimus will not trigger 
excessive aggregate chargebacks for >3 consecutive months, and thus does not expect to be fined 
by Visa/MasterCard.” The final version of the presentation to the Great Hill partners made no 
mention that the Great Hill deal team had considered reducing the sales price because of the same 
issue. 

  The due diligence memo, as mentioned, highlighted Wix and its role in projections for 
Plimus going forward. The due diligence memo also included statements on Plimus’s vendor 
quality and risk monitoring systems. The memo listed as vendor risks, “[vendor] experiences high 
level of chargebacks due to bad product or services,” and “[vendor] shifts business to unacceptable 
vertical.” The memo also noted that Plimus’s “self service” vendors had high quarterly churn rates. 
Great Hill was not concerned about the high churn rate because Plimus added new vendors at a 
high rate, and because the vendors Plimus retained showed growth. 

  Based on the due diligence memo and the presentation by the Great Hill deal team, Great 
Hill’s investment committee voted unanimously to proceed with the transaction. 

  6. Chargeback Ratios in June and July 2011 Exceeded One Percent 

  Chargeback ratios were calculated monthly and Plimus could calculate its ratio month-to-
date using its own data, but it would not receive a formal notification that it had exceeded a 
chargeback threshold until the month was complete. Accordingly, PayPal told Plimus in July 2011 
that it had exceeded a one percent chargeback ratio in June for both Visa and MasterCard. Great 
Hill knew and had expected that Plimus would exceed the one percent chargeback ratio for both 
card networks in June, given the termination of the “biz opp” vendors. During the end of June and 
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the beginning of July, Great Hill had multiple conversations with Itshayek and Tal regarding 
chargebacks. 

  On July 5, 2011, Tal provided Great Hill information on chargebacks for PayPal Pro for 
both Visa and MasterCard, showing previous months’ chargeback ratios and providing projections 
for July and August. In the first table Tal provided, the chargeback ratio for June exceeded one 
percent for both Visa and MasterCard, projections for July and August showed chargeback ratios 
for both months exceeding one percent for both Visa and MasterCard. Another table titled 
“Missing Transactions” added transactions from Wix’s expected ramp up; with these extra 
transactions the chargeback ratio for Visa was still projected to be above one percent in July but 
then fall below one percent in August, and the chargeback ratio for MasterCard was projected to 
be below one percent for both months. 

  On July 27, 2011, Itshayek e-mailed Busby to tell him that Plimus did not expect the 
PayPal Pro chargeback ratio to exceed one percent for July for either Visa or MasterCard. Busby 
replied immediately, “great news.” This was the last direct contact Itshayek had with the Great 
Hill deal team until after closing. 

  On July 31, 2011 an internally-generated Plimus report showed the PayPal Pro chargeback 
ratio for MasterCard was over one percent for July. On August 3, Great Hill signed the initial 
merger agreement, which included an indemnification provision specifically for fines related to 
excessive chargebacks. The following day PayPal e-mailed Plimus to inform Plimus that it had 
exceeded a one percent chargeback ratio with PayPal Pro for MasterCard in July, the second 
consecutive month for MasterCard. 

  F. Tal’s Earn-Out Dispute and Roll-Over Negotiations 

  […] [During the course of the merger negotiations, Tal presses to have the economic 
terms of the deal sweetened for his benefit, leading his investors to feel they are being blackmailed 
(since Great Hill won’t do the deal unless Tal agrees to remain with the company) and thus 
poisoning his relations with SIG and the Board.] 

  G. From the Signing of the Initial Merger Agreement to Closing 

  Following the Letter of Intent and due diligence review, Great Hill agreed to acquire 
Plimus at a purchase price of $115 million. The Plimus Board of Directors held a telephonic 
meeting on August 2, 2011, in which they approved the merger. Great Hill was also given log-in 
credentials to Plimus’s reporting portal on that day, which allowed direct access to certain Plimus 
data. An initial merger agreement was signed on August 3, 2011, accompanied by a disclosure 
schedule. Following the initial merger agreement, Cayer visited Plimus’s offices on August 16 and 
17 to meet with Tal. Cayer was working on financial projections for Plimus. Cayer and Tal 
continued to correspond regarding financial projections throughout September. Great Hill was 
particularly focused on Wix, the vendor that was projected to constitute a substantial portion of 
Plimus’s future transaction volume. Wix, however, was not ramping as expected, and as a result, 
Great Hill reduced projections for Plimus’s transaction volume and EBITDA projections for the 
fourth quarter of 2011. On September 15, Cayer sent Great Hill’s latest Plimus projections to Tal, 
which reflected lower EBITDA projections in the near term compared to what had been presented 
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to Great Hill partners in the due diligence memo. 

  While the initial merger agreement was dated August 3, 2011, the merger did not close 
until September 29, 2011. Closing was delayed because Tal needed a new visa to continue working 
in the United States and Great Hill did not want to close before they were sure he had obtained one 
and could act as CEO of the new company. Great Hill was aware of the visa issue before signing 
the initial merger agreement, but felt comfortable signing it regardless. 

  1. Plimus Continued to Exceed a One Percent Chargeback Ratio for MasterCard through 
PayPal Pro 

  Plimus had three separate PayPal accounts: a PayPal Wallet account, a PayPal Israel 
account, and a PayPal Pro account. PayPal Wallet was an alternative payment method, under which 
consumers entrusted PayPal with their financial information and PayPal then provided payment 
directly, so that the merchant never saw the consumer’s financial information. PayPal Wallet 
stored consumers’ financial information, which made it more convenient for consumers to transact. 
Plimus’s own PayPal Wallet account allowed it to accept payments from consumers’ PayPal 
Wallet accounts. Plimus’s PayPal Israel account was also a PayPal Wallet account, but for 
international, primarily Israeli, transactions, and was maintained separately from the PayPal Wallet 
account. By comparison, Plimus’s PayPal Pro account was simply a payment processing account, 
largely indistinguishable from the service provided by Plimus’s other payment processors. Plimus 
opened its PayPal Wallet account in 2002, its PayPal Pro account in 2009, and its PayPal Israel 
account in 2010. 

  After the end of the Paymentech relationship, PayPal Pro became Plimus’s top processor 
by volume, and its only United States-based processor. However, Plimus could process 
transactions in the United States through its non-United States-based processors. Tal viewed 
PayPal Pro as a “gap solution.” Plimus planned to register as an Internet Payment Service Provider, 
which would allow Plimus to work around the processors and deal directly with acquiring banks. 
Plimus also worked to add more United States-based processors. Plimus did add another a United 
States-based processor, Litle, during September 2011 before closing. Great Hill was aware and 
supportive of both initiatives. 

  On August 4, 2011, PayPal informed Plimus that Plimus had exceeded a one percent 
chargeback ratio for MasterCard for July 2011, the second consecutive month. Plimus did not 
exceed a one percent chargeback ratio for Visa in July. During an August 11, 2011 call with 
PayPal, PayPal told Plimus that if the chargeback ratio for MasterCard exceeded one percent for a 
third month, PayPal could issue a 30-day termination notice and thus end its relationship with 
Plimus. Jason Edge, a Payment Assistant at Plimus, memorialized this call in an e-mail to Tal, 
writing “Paypal will issue a 30 day notice to potentially shut down Plimus’[s] ability to process on 
the Pro account unless numbers improve.” 

  On August 15, 2011, Edge e-mailed PayPal in reference to the August 11 call; he detailed 
Plimus’s efforts to reduce chargebacks, which included mass refunds to the customers of vendors 
that were suspended in June and July. In addition to mass refunds, Plimus also manually rerouted 
transactions in an attempt to reduce the chargeback ratio, a practice known as “load balancing.” 
By routing more transactions through PayPal Pro, Plimus could reduce the chargeback ratio by 
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increasing the number of transactions, the denominator in the chargeback ratio. Neither mass 
refunds nor load balancing was explicitly prohibited by card association rules at the time. PayPal 
was aware that Plimus was load balancing, but did not raise any formal objection to the practice 
to Plimus. 

  Despite these efforts, PayPal continued to threaten termination, and in mid-August 2011, 
it explained to Plimus that the chargeback ratio for August would be determinative. Itshayek 
memorialized an August 18, 2011 call with PayPal, writing to thank them for an earlier call and 
stating that “[u]ntil today, it was our understanding that September will be the crucial month and 
not August” and that Plimus had concentrated its efforts on reducing September chargebacks. 
According to PayPal internal e-mails, PayPal also threatened termination in calls with Plimus on 
August 19, August 26, and September 1. However, based on previous experience with other 
processors, neither Tal nor Itshayek believed that a third month of excessive chargebacks would 
actually result in a thirty-day termination letter. 

  Separately, on August 16, 2011, Itshayek received a request from PayPal for information 
on a Plimus vendor, Home Wealth Solutions, which PayPal said Visa was requesting because the 
vendor’s chargeback ratio was 1.65%. 

  The chargeback ratio for Visa through PayPal Pro did not exceed one percent in August 
2011, however, Plimus exceeded the one percent chargeback ratio threshold again for MasterCard 
in August. Itshayek e-mailed PayPal on September 9, 2011 to memorialize a call PayPal had with 
Tal. In the e-mail, Itshayek summarized the events and chargeback ratios of the past few months, 
and ended by telling PayPal, “we would highly appreciate receiving one additional month to prove 
the actions taken by Plimus to reduce and control [the chargeback] ratio and general risk.” Plimus 
did not receive a thirty-day termination letter in September, and PayPal did not notify Plimus of 
any further plans or threats to terminate any of Plimus’s PayPal accounts during the rest of the 
month. However, Plimus and PayPal continued to communicate. In one instance in late September, 
PayPal reviewed a list of Plimus vendors and recommended that certain vendor categories be “shut 
down if [Plimus] want[ed] to keep [their] relationship with [PayPal].” I find that at the time of 
closing, Tal and Itshayek did not believe PayPal would terminate Plimus’s PayPal Pro account, 
and believed that Plimus’s chargeback ratio for MasterCard would not exceed one percent for 
September. An internal PayPal e-mail sent on September 29, 2011 reflected that an official 
decision on whether to terminate Plimus had not been made as of that date. 

  Great Hill did not receive a specific update on Visa or MasterCard chargeback ratios for 
PayPal Pro after Itshayek’s July 27, 2011 e-mail, in which she wrote that Plimus did not expect 
the July chargeback ratios to exceed one percent. Great Hill concedes that it also did not ask for 
updates on these specific ratios after that e-mail. Great Hill did, however, continue to track 
Plimus’s aggregate chargeback ratio and calculated it from Plimus’s materials (such as the “huge 
excel files”) that Great Hill had been provided with. The information they received and reviewed 
in these materials did not provide the detail necessary to calculate the chargeback ratios by 
processor and region, which were the relevant chargeback ratios for PayPal Pro purposes.  
However, in an August 26, 2011 e-mail, Madden (of Great Hill) noted to Cayer that Plimus’s 
aggregate chargeback ratio in July continued to exceed one percent. This did not prompt further 
inquiry by Great Hill into Plimus’s current chargeback ratio status. 
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  Throughout August and September 2011 Great Hill paid close attention to the transactions 
of new vendors and paid particularly close attention to Wix, which was still not ramping as 
expected. The slower ramp in Wix had caused Great Hill to revise down Plimus’s projected 
EBITDA for the third quarter of 2011. The slower-than-expected ramp worried Great Hill. For 
example, after Cayer reported the September 2011 Wix run rate to Busby, Busby wrote “You’re 
killing me. Is there any good news?” to which Cayer replied, “This is my life...I have lost sleep 
(and hair) on these volume trends.” The Wix ramp up had been a key assumption in Tal’s July 5, 
2011 chargeback tables, which anticipated chargeback ratios to fall below one percent in July and 
August. […] 

  3. SGE Organized a Bring Down Call on September 12, 2011 

  In preparation for closing, Klahr and Wolfe organized a “bring down call” with Plimus 
management for September 12, 2011. The purpose of the call was to see if there had been any 
changes to the business between signing the initial merger agreement and the upcoming closing 
that would require the disclosure schedule, which had accompanied the initial merger agreement, 
to be amended. On September 9, 2011, Klahr circulated a list of questions for the upcoming bring 
down call, which Klahr made clear that all Plimus management were required to review. 

  Tal was unable to participate in the call. However, Tal spoke with Itshayek in advance of 
the bring down call, and they identified three business issues responsive to Klahr’s list of questions: 
(1) a potential fine related to GoClickCash, (2) PayPal’s termination threats, and (3) the recent 
request from PayPal for information on Home Wealth Solutions. Tal and Itshayek determined that 
Itshayek, who would be participating in the call, should bring up only the request for information 
on Home Wealth Solutions. They agreed that Itshayek should not bring up the PayPal threats or 
the potential fine for GoClickCash because Plimus had not yet received formal notices for either. 
Importantly, Tal also told Itshayek that he would bring up both issues personally with Great Hill 
prior to closing. 

  Itshayek did as discussed, and during the bring down call, she raised only Home Wealth 
Solutions. Klahr followed up with Itshayek about Home Wealth Solutions. Itshayek forwarded the 
PayPal e-mail she had received on the vendor, which was in turn forwarded onto to Perkins Coie, 
who provided it to K&E on behalf of Great Hill. The supplemental disclosure schedule attached 
to the amended merger agreement included a disclosure which stated that Plimus had received an 
information request regarding Home Wealth Solutions. The supplemental disclosure schedule did 
not, however, reference the potential GoClickCash fine or the threatened PayPal termination. 

  Itshayek had been notified during an August call with PayPal that a fine might be imposed 
on Plimus due to a MasterCard inquiry related to GoClickCash. On September 22, 2011, after the 
bring down call, PayPal informed Itshayek that a $200,000 fine would, in fact, be imposed 
regarding GoClickCash. Itshayek shared this information with Tal. Although Tal testified that, on 
a call with Busby a few days prior to closing, he informed Busby of the GoClickCash fine, the 
supplemental disclosure schedule did not reference this fine or GoClickCash. 

  Tal and Itshayek did not raise PayPal Pro excessive chargebacks, the GoClickCash fine, 
or PayPal’s threats of termination to the Plimus Board of Directors. As a result, Goldman, Klahr, 
Herzog, and Kleinberg were unaware that Plimus had exceeded one percent chargeback ratios in 
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June, July, or August 2011, or that Plimus was being fined related to GoClickCash. They were 
similarly unaware that PayPal had threatened termination of Plimus’s account. The Plimus Board 
of Directors did not a hold another meeting after the August 2, 2011 meeting approving the initial 
merger agreement. 

  H. The Deal Closes 

  The Parties entered into the Amended Agreement and Plan of Merger (the “Merger 
Agreement”) on September 29, 2011. At issue in this action are four representations and warranties 
in the Merger Agreement, and the provisions related to indemnification. 

  1. Relevant Representations and Warranties in the Merger Agreement 

  Article 3 of the Merger Agreement lists representations and warranties. Section 3.09, titled 
“Financial Statements,” includes the representation that 

“[n]either the Company nor any of its Subsidiaries, taken as a whole, have any 
material liabilities or obligations (whether accrued, absolute, contingent, 
unliquidated or otherwise, whether or not known, whether due or to become due 
and regardless of when asserted),” with certain exceptions. 

  Under Merger Agreement Section 3.16, titled “Contracts,” all contracts to which Plimus 
was a party were required to be listed in the disclosure schedule that accompanied the Merger 
Agreement, except for certain contracts that did not meet minimum thresholds. As to the contracts 
that were required to be listed, Section 3.16 included a representation that: 

Neither the Company nor any Subsidiary of the Company, nor, to the Company’s 
Knowledge, any of the other parties thereto, is in default in complying with any 
material provisions thereof, nor has the Company or any of its Subsidiaries received 
written notice of any such default, and, to the Knowledge of the Company, no 
condition or event or facts exist which, with notice, lapse of time or both, would 
constitute a default thereof on the part of the Company . . . . There is no material 
dispute under any Contract required to be disclosed in Section 3.16 of the Disclosure 
Schedule. 

Plimus’s contract with PayPal was among those listed in the disclosure schedule. 

  In Section 3.23, “Certain Business Practices,” of the Merger Agreement, there is a 
representation that: 

The Company . . . is and has been in compliance with the bylaws and operating rules 
of any Card System(s), the Payment Card Industry Standard (including the Payment 
Card Industry Data Security Standard), the operating rules of the National Automated 
Clearing House Association, the applicable regulations of the credit card industry and 
its member banks regarding the collection, storage, processing, and disposal of credit 
card data, and any other industry or association rules applicable to the Company . . . 
in connection with their respective operations. 
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Section 3.26, “Significant Customers; Suppliers,” contains the representation that: 

There are no suppliers of products or services . . . that are material to [the Company’s] 
business with respect to which alternative sources of supply are not general available 
on comparable terms and conditions in the marketplace. No supplier of products or 
services to the Company . . . had notified the Company . . . that it intends to terminate 
its business relationship with the Company . . . . 

  2. Indemnification Provisions in the Merger Agreement 

  Article 10 of the Merger Agreement addresses “Certain Remedies.” Section 10.01, defines 
the survival period of the representations and warranties of the Merger Agreement; the four 
representations and warranties restated above are included in “all other representations and 
warranties . . . [which] terminate on the date which is twelve (12) months following the Closing 
Date.” Section 10.02 is titled “Indemnification Obligations; Claims,” and details the 
indemnification obligations of “Effective Time Holders.” An “Effective Time Holder” is defined, 
in pertinent part, as “each holder of Company Capital Stock as of immediately prior to the Effective 
Time.” Under Section 10.02(a), 

Subject to the terms of this Article 10, after the effective time, each Effective Time 
Holder, individually as to himself, herself or itself only and not jointly as to or with 
any other Effective Time Holder, shall indemnify Parent and the Surviving 
Corporation and each of their respective Subsidiaries and Affiliates, and each of their 
respective directors, officers . . . (each a “Parent Indemnified Person”) against such 
Effective Time Holder’s Pro Rata Share of any actual loss, liability, damage, 
obligation, cost deficiency, Tax, penalty, fine or expense, ... (collectively, “Losses” 
and individually” a “Loss”) which such Parent Indemnified Person suffers, sustains 
or becomes subject to, as a result of, in connection with or relating to: (i) any breach 
by the Company of any representation or warranty of the Company set forth herein, 
in any Disclosure Schedule or in the Company Closing Certificate; (ii) any breach by 
the Company of any of the covenants or agreements of the Company set forth herein 
to be performed on or before the Effective Time . . . ; or (iii) any fines, penalties or 
similar assessments imposed against the Company . . . for violating applicable credit 
card association policies, procedures, guidelines or rules with respect to excessive 
chargebacks or similar recurring payments during the period between the Agreement 
Effective Date and the one year anniversary of the Closing Date, by a credit card 
association, card-issuing bank, other credit card issuer or third-party payment 
processor with respect to, and only to the extent of, transactions occurring prior to the 
Closing Date. 

  Section 10.03, titled “Certain Limitations,” provided a limitation on indemnification 
liability of Effective Time Holders for breaches of the representations and warranties, and states, 
“in no event shall the Effective Time Holders’ aggregate liability for Losses pursuant to Section 
10.02(a)(i) . . . exceed, in the aggregate, the Escrow Amount, subject to the other terms of this 
Article 10.” The Escrow Amount of $9.2 million was funded by withholding a pro rata share of 
each Effective Time Holder’s merger consideration, and would be held for the Escrow Period 
(twelve months after closing) or until any prior claims were finally adjudicated. Under Section 
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10.03(b): 

The Escrow Amount will be the sole source of funds from which to satisfy the 
Effective Time Holders’ indemnification obligations under Section 10.02(a)(i) . . . . 
In no event shall any individual Effective Time Holders’ liability for Losses pursuant 
to Section 10.02(a)(i) . . . exceed, in the aggregate, the lesser of (x) such Effective 
Time Holder’s Pro Rata Share of the Escrow Amount, or (y) as to each and any claim 
for indemnification under Section 10.02(a)(i) . . . , such Effective Time Holder’s Pro 
Rata Share of the Losses relating to such claim, subject to the other terms of this 
Article 10. 

Under Section 10.04, “Effect of Knowledge,” of the Merger Agreement: 

By virtue of this Agreement, each Effective Time Holder agrees that Parent’s rights 
to indemnification for the express representations and warranties set forth herein are 
part of the basis of the bargain contemplated by this Agreement; and Parent’s rights 
to indemnification shall not be affected or waived by virtue of . . . any knowledge on 
the part of the Parent of any untruth of any such representation or warranty of the 
Company expressly set forth in this Agreement, regardless of whether such 
knowledge was obtained through Parent’s own 

investigation or through disclosure by the Company or another Person . . . . 

Finally, under Section 10.10, “Exclusive Remedy:” 

Following the Closing, except (a) in the case of fraud or intentional misrepresentation 
(for which no limitations set forth herein shall be applicable), . . . , the sole and 
exclusive remedies of the parties hereto for monetary damages arising out of, relating 
to or resulting from any claim for breach of any covenant, agreement, representation 
or warranty set forth in this Agreement, the Disclosure Schedule, or any certificate 
delivered by a party with respect hereto will be limited to those contained in this 
Article 10. 

  3. The Merger Closed on September 29, 2011 

  On September 29, 2011, the Merger Agreement was executed and the merger was closed. 
Tal, Goldman (as managing director of both SGE and SIG Fund), Herzog, and Kleinberg were all 
signatories to the Merger Agreement. The merger was funded by approximately $90 million in 
cash from Great Hill, $23 million in debt financing from Madison Capital Funding LLC, and $3 
million in equity that Tal rolled over. As envisioned in the Merger Agreement, $9.2 million was 
deposited in an escrow account, where it remains today. On July 20, 2011, in anticipation of the 
merger, SGE donated preferred shares in Plimus to two charities, Defendants Kids Connect 
Charitable Fund and Donors Capital Fund, Inc. (the “Charity Defendants”). Therefore, Kids 
Connect and Donors Capital were “Effective Time Holders,” as defined by the Merger Agreement. 
Itshayek, Tal, Goldman on behalf SIG Fund, Herzog, Kleinberg, and representatives of Kids 
Connect and Donors Capital all executed letters of transmittal for their stock in Plimus. 

  Itshayek received $355,227 in merger proceeds, of which $35,997 is held in the escrow 
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account. Tal received $5,274,775 in merger proceeds; $478,656 is held in escrow, $3,000,000 was 
rolled over, and $678,505 was left with Plimus in the form of a promissory note. In this context, 
“merger proceeds” does not include the payments Tal received from his side letter agreements. 
SIG Fund received $49,908,911 in merger proceeds, $3,323,060 is held in escrow. Herzog and 
Kleinberg both received $21,170,686 in merger proceeds, and $1,972,611 of each of their 
respective merger proceeds is held in escrow. Kids Connect received $2,201,317 in merger 
proceeds, $146,569 of which is held in escrow, and Donors Capital received $8,482,419 in merger 
proceeds, $605,068 of which is held in escrow. 

  I. Plimus Post-Merger Events 

  Plimus was renamed BlueSnap after the transaction closed; for simplicity I will continue 
to refer to the post-closing entity as Plimus. PayPal notified Plimus on September 30, 2011 that 
the fine related to GoClickCash would appear on its processor statement as “MasterCard Violation-
July 2011.”  Plimus asked for more detail on October 6, and PayPal, for the first time, told Plimus 
that the underlying violation was a BRAM (or “Business Risk Assessment and Mitigation”) 
violation, which are considered severe violations. Plimus asked PayPal for the actual MasterCard 
notice; a PayPal risk analyst instead prepared a short letter on PayPal letterhead that stated, with 
little detail, that PayPal was debiting Plimus $200,000 for a BRAM violation related to 
GoClickCash. At trial, the Plaintiffs’ and the Defendants’ industry experts disagreed whether the 
underlying violation was, in fact, a BRAM violation. In any event, PayPal considered the violation 
to be a BRAM violation, but did not share this perspective with Plimus until October 6, 2011. 

  Plimus’s PayPal Pro chargeback ratio for MasterCard in September 2011 did not exceed 
one percent. Nonetheless, on October 7, 2011, PayPal sent Plimus a notice of termination, thereby 
ending its relationship as Plimus’s largest processor. Following a call with Itshayek, PayPal sent a 
formal notice in the afternoon of October 7, 2011. According to the formal notice, “upon review 
your account poses an unreasonably high risk exposure to PayPal.” PayPal chose to terminate 
Plimus’s PayPal Pro account, and it also terminated Plimus’s other PayPal accounts; PayPal Wallet 
and PayPal Israel, and set a termination date for all three accounts of November 11, 2011. Itshayek 
informed Tal of the termination on October 7, and eventually forwarded the e-mails and notices to 
Tal on October 9, 2011. 

  On the day PayPal terminated its relationship with Plimus, Tal was flying back from a 
business trip to Germany, and he did not receive notice of the PayPal termination until his flight 
landed in California on Friday, October 7, 2011, when he spoke with Itshayek. Tal observed the 
Jewish holiday of Yom Kippur from the night of October 7, 2011 to sundown on October 8, 2011, 
and conducted no business during that period. In the late afternoon of October 7, 2011, Busby had 
sent an e-mail to Tal, seeking to schedule a Tuesday meeting to follow-up on Tal’s European 
business trip. Tal responded to this e-mail on Sunday, October 9, 2011. In this e-mail Tal confirmed 
a Tuesday time for this meeting and added “We got a termination letter from PayPal meeting them 
tomorrow to get more update.” Busby responded by e-mail on Monday, October 10, 2011, “Ok. 
Let’s discuss on Tuesday. Are we on schedule with Litle? Do you anticipate any issues in finding 
a North American processing solution?” Plimus had entered into a processing agreement with 
Litle, another United States-based payment processor, by that point. Busby was referring to 
replacing PayPal Pro with Litle. 



 / LAW 5413 MERGERS AND ACQUISITIONS / 631 
 

 

  Testimony at trial from Tal and Busby regarding Great Hill’s reaction to the PayPal news 
is irreconcilable. Busby testified that he received the news in a “shocking call” from Tal while 
driving “on the Mass Pike, westbound, near the Brighton exit,” before he received Tal’s e-mail. 
As a result, Busby testified, his response to Tal’s e-mail was muted, because Tal had already 
informed him by phone of the termination. According to Busby, he was shocked when he received 
the news by phone. Tal, by contrast, denies that any such termination call took place. I do not find 
Busby’s testimony about this termination call credible. I instead find that Tal first notified Busby 
about the PayPal termination via e-mail, a finding consistent with the text of the e-mail. I note that 
I have already found that Tal did not disclose PayPal’s termination threats to Busby in Israel or in 
phone calls prior to closing, but I find that Tal did disclose some level of problem with PayPal to 
Busby in Israel, which would explain Busby’s muted response. In other words, before Tal’s e-
mail, Busby was aware that PayPal’s relationship with Plimus was troubled, but was unaware of 
PayPal’s threats to terminate because Tal had withheld those threats from Great Hill. 

  Plimus’s PayPal Pro and PayPal Wallet accounts terminated in November 2011; Plimus’s 
PayPal Israel account was not terminated until December 2011. Plimus temporarily lost the ability 
to accept PayPal Wallet as a payment method. In January 2012, Plimus released a workaround, 
where Plimus’s vendors would create their own PayPal Wallet accounts, and then turn them over 
to Plimus to manage. The loss of PayPal as a processor and the temporary loss of PayPal wallet as 
a payment method affected Plimus’s ability to do business. It also hurt Plimus’s reputation, as it 
followed on the heels of the loss of Paymentech. Additionally, PayPal placed Plimus on the 
MATCH list on November 14, 2011, with reason code “Excessive Chargebacks.” 

  PayPal was not Plimus’s only stumbling block after closing. Plimus entered into an 
agreement with Merchant e-Solutions, a payment processer, and began processing transactions by 
November 13, 2011. Merchant e-Solutions terminated Plimus on January 5, 2012, and added 
Plimus to the MATCH list under reason code “Violation of MasterCard Standards.” In a letter “To 
Our Partners,” Great Hill gave an annual report for the year ending on December 31, 2011, in 
which Great Hill noted that “Plimus was the only portfolio company to experience decline in 
valuation, as the company removed a number of high-risk clients from its payments platform, 
resulting in a negative short-term impact.” Great Hill wrote that Plimus had been terminated by 
PayPal and Merchant e-Solutions, “related to MasterCard violations by certain Plimus clients. 
Specifically, Plimus’[s] platform had been used by two customers to sell fraudulent ‘get-rich-
quick’ schemes.” According to Great Hill, Plimus took “several corrective actions, including the 
immediate removal of a number of high-risk customers (which account for approximately 10% of 
volume),” which meant that Plimus fell short of its processing volume expectations. Great Hill 
wrote, “despite the near-term financial impact, our original investment thesis [in Plimus] remains 
intact and the longer-term prognosis for the business remains highly favorable.” Great Hill also 
disclosed that Plimus’s “financial performance has resulted in a financial covenant breach in 
Q4’11.” 

  A business summary report of Plimus’s performance in the fourth quarter of 2011 similarly 
noted the termination by two processors, which related to two Plimus customers who sold 
fraudulent “get rich quick” schemes. The summary noted that Plimus took corrective action 
following the processor terminations, including a January 2012 Plimus purge of approximately 
500 vendors in “higher-risk merchant categories (auction/bid, forex software, media download, 
and virtual currency) and stopped accepting new merchants in these categories.” In the summary, 
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Great Hill noted that Plimus also changed its onboarding process, which added more review before 
new vendors could begin processing transactions. Great Hill wrote that “the impact of these events 
and the decision to remove the higher-risk customers resulted in a decline in processing volume in 
December versus expectations, and we anticipate lower volumes into 2012.” In the business 
summary report of Plimus’s performance in the first quarter of 2012, Great Hill noted that Plimus’s 
“key processing relationships appear to be stabilized.” 

  Tal was fired as CEO in August 2012. Great Hill filed this action on September 27, 2012, 
two days before the funds held in escrow were scheduled to be released. Additionally, SGE has 
not yet paid Tal the SGE Earn-Out. The result of this litigation could affect SGE’s profit on the 
sale of Plimus, which is in turn used to calculate Tal’s transaction bonus. 

  Great Hill made the decision to invest $20 million into Plimus during 2012 and 2013. 
Plimus received an additional $28 million of funding in 2014, of which $15 million came from 
outside investor Parthenon Capital Partners. In 2014, Plimus largely abandoned the reseller model 
and was instead forced to operate as a payment facilitator. Processors and acquiring banks 
preferred the payment facilitator model, which, compared to the reseller model, mandated much 
greater transparency on the identity of Plimus’s vendors. […] 

II. LEGAL ANALYSIS 

  The Plaintiffs allege that Tal, Itshayek, Goldman, and Klahr committed fraud and 
fraudulent inducement in selling Plimus to Great Hill. The Plaintiffs further allege that Herzog, 
Kleinberg, the SIG Fund, and SGE (as well as Goldman and Klahr if they are not implicated in the 
fraud) aided and abetted this fraud, and that all the Defendants, except the two Charity Defendants, 
committed civil conspiracy. Great Hill seeks indemnification against Tal, Itshayek, Herzog, 
Kleinberg, SIG Fund, SIG Management, and the Charity Defendants for the losses it suffered as a 
result of breaches of the representations and warranties in the Merger Agreement. Furthermore, 
Great Hill argues that, given the alleged fraud, indemnification should not be limited to the escrow 
fund established by the Merger Agreement, and that liability should attach to all indemnifying 
defendant regardless of their participation in or knowledge of the alleged fraud. Finally, the 
Plaintiffs bring unjust enrichment claims against Tal, Itshayek, Herzog, Kleinberg, SIG Fund, and 
the Charity Defendants. Liability and damages were bifurcated, and this Opinion addresses issues 
of liability only, assuming damages. Much of this action is based on the fraud and fraudulent 
inducement claims; I turn to them first. 

  […] [In a lengthy review of the plaintiffs’ claims of fraud and fraudulent inducement, the 
court found that while there were misrepresentations made the element of reasonable reliance was 
not satisfied, except in the case of misrepresentations made regarding the status of the PayPal 
relationship.] 

  D. Indemnification 

  A claim for indemnification based on the breach of a representation and warranty is a 
claim for breach of contract. A breach of contract claim, in turn, requires: “(1) a contractual 
obligation; (2) a breach of that obligation by the defendant; and (3) a resulting damage to the 
plaintiff.” It is worth noting the fundamental difference between the showing necessary for 
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contractual indemnification and that required for fraud. For indemnification, the Defendant’s 
scienter requirement is absent. Moreover, the Plaintiffs need not show reasonable reliance; here, 
in fact, the parties agreed that even the Plaintiffs’ prior “knowledge . . . of any untruth of any such 
representation or warranty of [Plimus] expressly set forth in [the Merger Agreement], regardless 
of whether such knowledge was obtained through [Great Hill’s] own investigation or through 
disclosure by [Plimus],” is no bar to an indemnification claim. 

  The Plaintiffs’ indemnification claim requires some parsing. As an initial matter, the claim 
is brought against Tal, Itshayek, Herzog, Kleinberg, SIG Fund, SIG Management, and the Charity 
Defendants (the “Indemnification Defendants”). Indemnification claims were not brought against 
Goldman and Klahr, who were not shareholders of Plimus (although Goldman signed the Merger 
Agreement as representative of SIG Management and SIG Fund). Itshayek and the Charity 
Defendants were not parties to the Merger Agreement, but they executed letters of transmittal, in 
which they represented they had read the Merger Agreement and agreed to be bound by its 
provisions. Tal, SIG Fund, Herzog, and Kleinberg similarly signed such letters of transmittal. As 
a result, the Plaintiffs have shown that contractual obligations on the part of the Indemnification 
Defendants run to Great Hill. 

  The Plaintiffs allege that four representations and warranties in the Merger Agreement 
were breached. They interpret the indemnity provisions in the case of fraud to impose 
indemnification liability beyond the escrow amount on all parties who executed letters of 
transmittal, regardless of their participation in or knowledge of that fraud. Although the 
Indemnification Defendants admit indemnification liability for three fines related to pre-closing 
Plimus activity, they contest the other alleged breaches; moreover, they argue that the correct 
interpretation of the indemnity provisions does not extend liability for fraud beyond actual tort-
feasors. 

  1. The Defendants Have Breached Certain of the Representations and Warranties in the 
Merger Agreement 

  a. The Indemnification Defendants Did Not Breach the Representation on “Material 
Liabilities or Obligations” 

  The Plaintiffs allege that the Indemnification Defendants breached the representation in 
Section 3.09 of the Merger Agreement that there were no undisclosed “material liabilities or 
obligations.” The Plaintiffs argue specifically that Plimus’s revenue and profits, as represented in 
the disclosure schedule attached to the Merger Agreement, were inflated because they included 
vendors that were later terminated and did not reflect the loss of PayPal. Given that these vendors 
“had to be terminated after Plimus’s repeated violations of the Card Network rules lest the 
company lose every payment processor,” I assume the Plaintiffs are referring to the five hundred 
vendors that Plimus terminated in January 2012, post-merger. 

  I note at the outset that characterizing the loss of PayPal as breaching a duty to disclose 
“liabilities or obligations” is a strained interpretation of Plimus’s contractual duties. At the time of 
closing, PayPal had threatened to terminate its relationship with Plimus, but had yet to make a 
definitive decision; furthermore, Tal did not believe that PayPal would actually terminate. 
Fundamentally, there was no known or unknown material liability related to the loss of PayPal at 
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the time of closing. 

  Similarly, the post-closing termination of five hundred vendors in January of 2012, four 
months after closing, was not a material liability that existed at the time of closing. An unrealized 
threat to a business model is not a “liability.” The Plaintiffs cite an internal Plimus e-mail sent on 
September 26, 2011 that summarized a call with a PayPal representative, in which the 
representative identified certain product categories prohibited by PayPal and considered high risk 
by the card networks. According to the representative, Plimus should “shut down [these vendors] 
if [Plimus] want[ed] to keep [its] relationship with [PayPal].” The categories identified did include 
several categories of vendors that Plimus later terminated in January 2012. However, the fact that 
these categories should be shut down to “keep” PayPal suggests that PayPal was not lost as of 
September 26, 2011, only three days before closing. Moreover, while Plimus ultimately terminated 
these categories in January 2012, it did so not to keep PayPal, but in an effort to regain PayPal. 
Plimus’s efforts to recoup PayPal, in any event, cannot be considered a material liability at the 
time of closing, when Plimus had yet to even lose PayPal. Additionally, the Plaintiffs’ argument 
that Plimus must have recognized this need to discharge the vendors or “lose every processor” pre-
closing is misplaced. The Plaintiffs have not shown that Plimus’s relationships with its other 
processors were in any way, known or unknown, strained prior to closing, or that Plimus’s other 
processors had made similar demands to remove certain vendors. Therefore, to the extent the five 
hundred vendors were terminated to save Plimus’s other processor relationships, the termination 
was not a material liability at closing. For these reasons, I find that the Indemnification Defendants 
have not breached Section 3.09 of the Merger Agreement. 

  b. The Representations Concerning Compliance With Contracts 

  Next, the Plaintiffs allege that the Indemnification Defendants breached the 
representations in Section 3.16 of the Merger Agreement, by representing that Plimus was not in 
“default in complying” with all contracts, nor in “dispute” regarding those contracts. The Plaintiffs 
assert that Plimus was in default of, or in dispute regarding its contract with PayPal. Again, this is 
a strained construction of the representations at issue. Plimus was not in “default” of, nor in a 
contractual “dispute” under, its contract with PayPal, although pursuant to that contract it was 
assessed a fine and threatened with termination of the PayPal relationship. In any event, any breach 
of this Representation and Warranty is duplicative of the breaches of the representations 
concerning supplier relationships and compliance with card system rules, as discussed below. Any 
resulting indemnification will also be the same. Therefore, I discuss these allegations in regard to 
those breaches of Representations and Warranties, below. 

  c. The Indemnification Defendants Have Breached the Representation on Compliance 
with Card System Rules 

  The Plaintiffs also argue that the Indemnification Defendants breached the representation 
in Section 3.23 of the Merger Agreement that Plimus “is and has been in compliance with the 
bylaws and operating rules of any Card System(s).” The Plaintiffs point to the numerous violation 
notices that Plimus received from Paymentech and PayPal. 

  The Indemnification Defendants admit that the compliance representation was breached, 
but only with respect to three fines from PayPal relating to pre-closing transactions. These, the 
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Indemnification Defendants concede, demonstrate that Plimus had not been in compliance with 
card system rules. The three fines were for excessive chargebacks in July, excessive chargebacks 
in August, and the fine related to GoClickCash. The Plaintiffs have not shown any additional fines 
or violations with regard to PayPal. As a result, the Indemnification Defendants have breached this 
representation, as it relates to the three identified violations through PayPal. 

  Next, the Plaintiffs point to Plimus’s failure to disclose violations in connection with 
Paymentech. Again, Plimus warranted that it “has been” in compliance with card system rules, a 
representation that was untrue with respect to Paymentech given, among other things, its excessive 
chargeback issues in 2011. It is true that any fines related to the Paymentech violations were paid 
before closing and the Paymentech relationship ended before the bidding process was even 
complete. As a result, the Plaintiffs will, perhaps, have difficulty showing any damages with 
respect to Paymentech violations. That inquiry, however, is for another day. The Indemnification 
Defendants have breached Section 3.23 of the Merger Agreement. 

  d. The Indemnification Defendants Breached the Representation on Relationships with 
Suppliers 

  Finally, the Plaintiffs argue that, because PayPal threatened termination, the 
Indemnification Defendants breached the representation in Section 3.26(b) of the Merger 
Agreement that “[n]o supplier of products or services . . . has notified the Company . . . that it 
intends to terminate its business relationship with the Company.” The Indemnification Defendants 
argue that they did not breach this representation because Plimus did not receive a termination 
notice prior to closing, and because PayPal’s internal communications showed that a definitive 
decision regarding termination was not made prior to closing. Plimus, however, was aware of the 
PayPal representatives’ declarative statements that PayPal would send a termination notice once 
certain conditions were met. Section 3.26(b)’s plain language does not require a notification of 
termination; only a notification of an intent to terminate. PayPal representatives expressed such an 
intent to terminate in e-mails and calls to Plimus in August and September 2011. As a result, the 
Indemnification Defendants have breached Section 3.26(b). 

  2. The Fraud Exception Provision Does Not Allow Uncapped Indemnification Liability 
for the Fraud of Others 

  Pursuant to Section 10.03 of the Merger Agreement, the Defendants’ indemnity liability 
for breaches of representations and warranties is limited to the lesser of their pro rata share of 
losses caused by such breaches and their pro rata share of the escrow amount. The Exclusive 
Remedy clause in Section 10.10 of the Merger Agreement maintains that the sole and exclusive 
remedies for breaches of the Merger Agreement are those found within Article 10, “except in the 
case of fraud or intentional misrepresentation (for which no limitations set forth herein shall be 
applicable).” The Plaintiffs argue that in the case of fraud, this provision removes the cap on 
indemnity liability, and imposes this uncapped indemnity liability on all the Indemnification 
Defendants even for the fraud of others; that is, even upon those parties both innocent and ignorant 
of any fraud. The Plaintiffs argue that the provision is unambiguous, that a different reading would 
render certain language illusory, and that their interpretation is reasonable in light of the real-world 
context. They note correctly that Delaware embraces a contractarian outlook. As a result, per the 
Plaintiffs, the Indemnification Defendants who were selling stockholders, known in the Merger 
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Agreement as Effective Time Holders (“ETHs”)—having agreed to unlimited liability for the 
frauds of others—must be held to their bargain in the Merger Agreement. According to the 
Plaintiffs, this applies to the ETHs equally, that is, to the charitable interests who were donees of 
stock equally with the fraudsters. 

  As part of a prior Motion to Dismiss, certain Defendants previously sought a ruling, as a 
matter of law, that the Exclusive Remedy clause “simply exempts from the indemnification 
limitations in Section 10 any recovery in tort from fraudsters.” In my 2014 Opinion on the Motion 
to Dismiss, I declined to address the meaning of the Exclusive Remedy clause, noting that any 
decision at that time would not result in dismissing the entire count. Accordingly, I did not make 
a finding on whether or not the language was ambiguous on its face. However, as the Defendants 
point out, I wrote that “I tend to agree that the Moving Defendants’ reading is commercially 
reasonable,” and the issue “would be helpfully illuminated by evidence of the parties’ intent.” 
Because I have found above that Tal committed fraud when he did not disclose PayPal’s 
termination threat, I must now grapple with the Exclusive Remedy clause. 

  I must first determine whether the Agreement, read as a whole, is ambiguous as to 
remedies available here. The pertinent provisions are set out below. In light of this language, I turn 
to the issue of ambiguity. “[A] contract is ambiguous only when the provisions in controversy are 
reasonably or fairly susceptible of different interpretations or may have two or more different 
meanings . . . . The true test is not what the parties to the contract intended it to mean, but what a 
reasonable person in the position of the parties would have thought it meant.” The Plaintiffs point 
to Section 10.10, which mandates that the limited indemnification obligations of Section 10 to be 
the buyer’s exclusive remedy for damages, “except . . . in the case of fraud or intentional 
misrepresentation (for which no limitations set forth herein shall be applicable).” According to the 
Plaintiffs, this language is unambiguous; in case of fraud, all sellers agreed to personally indemnify 
the buyer for all damages, “without limits.” The argument that Section 10.10 unambiguously 
provides such liability fails at inception; even when read in isolation, Section 10.10 does not 
address whose fraud will trigger the provision. The Plaintiffs’ argument fails for a more 
fundamental reason as well: I must construe the contract as a whole, and in doing so, it is clear that 
the language quoted exempts fraudsters from the benefits of the negotiated limits on liability. 

  In Article 10, the parties agreed to a carefully thought-out liability scheme on the part of 
the ETHs. Section 10.02 sets out the ETH’s indemnification obligations. ETHs agreed to 
indemnify the buyer for the pro rata amount of all losses, as defined in the Section. Section 10.02(c) 
limits such liability to claims brought by notice on the ETHs during the contractual limitation 
period, made with specified detail. Section 10.03 then places limitations on claims against ETHs: 

(a)(ii) in no event shall the [ETH]’s aggregate liability . . . exceed, in the aggregate, 
the escrow amount . . . . 
 
(b) The Escrow Amount will be the sole source of funds from which to satisfy the 
[ETH]’s indemnification obligations . . . . In no event shall any individual ETH]’s 
liability for Losses . . . exceed, in the aggregate, the lesser of (x) such [ETH]’s Pro 
Rata Share of the Escrow Amount, or (y) . . . [the] Pro Rata Share of the losses.” 

  The provisions detailed above demonstrate a thoughtful, bargained-for liability scheme for 
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ETHs—the parties agreed that losses from breaches of representations and warranties would be 
indemnified from a fund, which would be created from the sale proceeds of the ETH’s, and that 
such fund would represent the limit on ETH liability. Section 10 contained benefits for the buyer 
as well. For instance, Section 10.04 preserved the buyer’s rights of indemnification for breaches 
of representations and warranties, even if the buyer was aware of the falsity of the representation 
when made. In this context, however, what is important is that the ETHs agreed to be liable without 
fault for violations of representations and warranties by Plimus management, at an amount capped 
by the escrow. Section 10.10 must be read in this context. 

  Section 10.10 provides that indemnification is the “sole and exclusive remedy” running to 
the buyer for “breach of any covenant, agreement, representation or warranty set forth in this 
Agreement;” remedies are “limited to those contained in this Article 10.” Three exceptions are 
carved out from the exclusivity of the indemnification remedy, of which two are not applicable 
here. The third involves fraud, for which damages are not “limited to those contained in this Article 
10;” instead, in case of fraud or intentional misrepresentation, “no limitations set forth herein shall 
be applicable.” The question, then, is the meaning of the fraud exception. In light of the contractual 
liability scheme as a whole, I find the meaning unambiguous. 

  The ETHs agreed to set up an escrow fund. They agreed that damages for breaches of 
representations and warranties would be paid from this fund, regardless of any fault on the part of 
an individual ETH and regardless of pre-contractual notice of the falsity of the representations on 
the part of the buyer. This limited liability made sense from the point of view of the ETHs, since 
many of them would have limited or no opportunity to verify the representations and warranties 
personally. It also made sense from the point of view of the buyer, since it had a ready fund from 
which to be made whole in the event of a breach. The buyer could attempt, through due diligence, 
to insulate itself from harm exceeding the amount in escrow. It could not, however, reasonably 
anticipate fraud. Thus, it is unremarkable that while liability was “limited to” the Article 10 
indemnification, in case of fraud “no limitations set forth herein” applied. This clause permitted 
the buyer to bring an action against tort-feasors for damages outside of Article 10, as the Plaintiffs 
have done here. This reading is consistent with Section 10.03(b), which provides that the “Escrow 
Amount will be the sole source of funds from which to satisfy the [ETH]s’ indemnification 
obligations . . . .” 

  The Plaintiffs, however, seek to expand the benefits of their bargain. They seek to convert 
a remedy “limited to” indemnification—except in the event of fraud, in which case “no limitations” 
are applicable—into something else altogether. They interpret the language as something akin to 
“in case of fraud, buyer may proceed in indemnification, without showing fault against 
indemnitors, and with no limit on amount.” To my mind, this is simply not a reasonable reading 
of section 10.10. The ETHs exposed themselves to indemnification liability for breaches of 
representations and warrantees, without regard to fault, even in cases where the buyer knew the 
truth of the misrepresentation before contracting; however, the ETHs strictly limited the amount 
of that liability. I find that to read the Merger Agreement as making the ETH’s strict-liability 
exposure limitless does not comport with the language of the contract, nor does it comport with 
the closely-written liability scheme the parties created. I find the language unambiguous: the 
Plaintiffs may seek indemnification for breaches; their right to recover is limited to indemnification 
under the contract from the escrowed funds, except in case of fraud, in which case they are free to 
pursue their remedies in tort as well. 
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  The Plaintiffs contend that this eviscerates their bargain, and that it is against public policy 
because it encourages the ETHs to benefit by turning a blind eye to fraud. Neither argument is 
persuasive. In case of fraud, the Plaintiffs are entitled to indemnification as well as any recovery 
in tort—that is what they bargained for. And tort-feasors, including the fraudsters and those who 
conspired with them or aided and abetted the fraud, do not escape liability under my plain reading 
of the Merger Agreement. […] 

III. CONCLUSION 

  For the forgoing reasons, I find that the Plaintiffs have shown that Tal is liable for fraud, 
and that the Plaintiffs are entitled to restitution for breaches of certain representations and 
warranties, in an amount capped by the funds in escrow. Issues of damages remain to be tried. 

 

8.1.5 Atlantic	Refining	&	Marketing	Corp.	v.	Atlantic	Richfield	Co.,	2008	NY	Slip	Op	
30280(U)	(N.Y.	Sup.	Ct.	1/16/2008),	2008	NY	Slip	Op	30280	(N.Y.	Sup.	Ct.	2008)	

RICHARD B. LOWE, Judge. 

In this action alleging breach of an indemnity defendants Atlantic Richfield Company 
(“ARCO”), BP America, Inc., and BP North America, Inc.1 move, pursuant to CPLR 3211(a)(1) 
and (7) to dismiss the complaint. 

COMPLAINT 

The complaint alleges that in 1985, plaintiff, Atlantic Refining and Marketing 
Corporation’s (“Atlantic”) parent, Atlantic Petroleum Corporation, (“APC”) purchased assets, 
including an oil refinery located in Philadelphia, Pennsylvania, from ARCO. APC then assigned 
its rights under the Purchase Agreement to Atlantic2. 

In Article 14.1.3 of the Purchase Agreement, ARCO agreed to fully defend, and indemnify 
Atlantic for: 

 All loss, liability, damage, deficiency, or expense, including attorney’s fees, 
resulting from any misrepresentation, breach of warranty or covenant, default or 
non-fulfillment of any representation, warranty, covenant, agreement, condition or 
other provision on the part of the Seller under this Agreement. 

One of the many warranty provisions to which Article 14.1.3 applied was Article 5.32 of 
the Purchase Agreement which states that Arco had: 

[M]aintained and managed the [Refinery], including any materials contained or 
deposited therein or thereon, in a manner in which [ARCO] reasonably believed at 
the time of the activity would protect the health of the workers, the public and the 
environment, and which was in compliance with all laws. 

In Article 14.1.8 of the Purchase Agreement, ARCO undertook to indemnify Atlantic 
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against “all claims, suits, proceedings, demands, assessments, judgments, costs and fees, including 
attorney fees relating to [ARCO]’s ownership, operation, or conduct of the BUSINESS up to 
closing, or to [ARCO]’s ownership or transfer of the Assets up to the Closing Date.” 

On September 1, 1989, Atlantic leased the refinery to Sunoco3, an affiliated company. In 
paragraph 17(c) of the refinery lease, Atlantic indemnified Sunoco with respect to matters covered 
by ARCO’s indemnity obligations to Atlantic. 

Plaintiff alleges that in 2000, a sudden rupture in the carbon steel piping in an oil refining 
unit at the refinery resulted in the release of hydrogen-rich gas, that exploded and caused a fire that 
damaged not only the reformer and the refinery but also caused property damage to approximately 
250 homes located outside of the refinery. Following the fire, Sunoco shut down the refinery for 
approximately one month to repair the damage to the facility and replace the piping in the oil 
refining unit. 

Plaintiff alleges that the explosion and fire occurred because, in 1978, ARCO undertook a 
major redesign and reconstruction of the subject oil refining unit that included the installation of 
carbon steel piping. Plaintiff claims that carbon steel piping is vulnerable to chemical and physical 
changes if it is exposed to hydrogen at temperatures and pressures in excess of certain operating 
limits that are designated in an industry standard known as the “Nelson Curves”. Contact between 
the carbon steel piping and hydrogen under conditions that are in excess of the operating limits 
designated by the Nelson Curves results in High Temperature Hydrogen Attack (“HTHA”), that 
leads to deterioration of the carbon steel piping over time causing microscopic fissures, bubbles 
and cavities that arc not apparent through visual inspection but which ultimately lead to rupture of 
the pipe. 

Plaintiff contends that at the time that ARCO installed the carbon steel pipe, the American 
Petroleum Institute (“API”) recommended against installing carbon steel piping under conditions, 
such as those in the subject oil refining unit, because the carbon steel piping would cause HTHA 
based on the Nelson Curves. Plaintiff also claims that in 1980, ARCO acknowledged, in an internal 
memo, that the high operating temperatures at the refinery would place ARCO’s carbon steel 
piping at risk. 

Pursuant to the indemnification provision in the lease agreement between Atlantic and 
Sunoco, plaintiff has reimbursed Sunoco for its costs, losses, damages in the amount of 
$14,917,968. In August of 2000, Sunoco, Inc., the ultimate parent of APC, Atlantic and Sunoco, 
provided ARCO with written notice of the claims and of ARCO’s alleged indemnification 
obligation. In January, 2005, ARCO responded to Sunoco Inc.’s notice denying that it had any 
indemnification obligation for the money that Atlantic paid to Sunoco. 

CONTENTIONS 

In support of the motion to dismiss, defendants argue that ARCO sold the refinery to APC 
with the understanding that Atlantic would operate the refinery and, on that basis, ARCO extended 
indemnities to Atlantic for certain claims, including the indemnities under Articles 14.1.3 and 
14.1.8. ARCO claims that, at the time it entered into the Purchase Agreement with Atlantic, it did 
not contemplate or intend that Atlantic would lease the refinery to Sunoco and that expenses arising 
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out of Atlantic’s voluntary agreement to indemnify Sunoco do not relate to Atlantic’s operation of 
the refinery and are not within the scope of ARCO’s indemnity. 

In opposition to dismissal, plaintiff argues that the broad indemnity provisions in the 
Purchase Agreement must be interpreted to include Atlantic’s payment to Sunoco which is within 
the scope of ARCO’s indemnities; that Atlantic’s ongoing management and operation of the 
refinery was not a condition precedent to application of the indemnities; and that it is the custom 
and practice in the petroleum industry that companies, such as Atlantic, that own refineries, hire 
other entities or have contractual arrangements with other companies to operate the refineries and 
that at the time of the explosion and fire Atlantic still owned the refinery even though the refinery 
was being operated through an affiliated company. 

DISCUSSION 

        A. Legal Standard 

Under CPLR 3211, “[a] party may move for judgment dismissing one or more causes of 
action asserted against him on the ground that . . . the pleading fails to state a cause of action.” (Tal 
v. Malekan, 305 A.D.2d 281 [1st Dept. 2003]) or that the claim is “utterly refuted” by documentary 
evidence. (See, 511 West 232nd Owners Corp. v. Jennifer Realty Co., 98 N.Y.2d 144 [2002]) On a 
motion addressed to the sufficiency of the complaint, the Court must afford the complaint liberal 
construction, accept as true the facts pleaded therein and determine only whether the facts fit within 
any cognizable legal theory. (See, e.g. 1455 Washington Ave Assoc. v. Rose & Kiernan, Inc., 260 
A.D.2d 770 [3rd Dept 1999]) However, if the allegations set forth in the complaint do not state a 
valid cause of action, even when taken as true, the court must dismiss the complaint, as a matter 
of law. (See, Bailey v. Grey, Siefert & Co., Inc., 300 A.D.2d 258 [1st Dept. 2002]) 

The well established law of contract interpretation provides that: 

In interpreting a contract, the intent of the parties governs. A contract should be 
construed so as to give meaning and effect to all its provisions. Words and phrases 
are given their plain meaning . . . . Where the intent of the parties can be determined 
from the face of the agreement, interpretation is a matter of law and the case is ripe 
for summary judgment. On the other hand, if it is necessary to refer to extrinsic 
facts, which may be in conflict, to determine the intent of the parties, there is a 
question of fact,....” 

(American Express Bank Ltd. V. Uniroyal, Inc., 164 A.D.2d 275, 277 [1st Dept 1990], lv denied 
77 N.Y.2d 807 [1991] [internal citations omitted] [emphasis added]); South Rd. Assocs. V. IBM 
Corp., 4 N.Y.3d 272 [2005]) 

Consistent with the fundamental principles of contract interpretation in New York, the right 
“to recover indemnification in the basis of a contract provision, depends upon the intent of the 
parties and the manner in which that intent is expressed in the contract.” (Kurek v. Port Chester 
Housing Authority, 18 N.Y. 2d 450, 456 [1966]; Vey v. Port Authority of New York and New 
Jersey, 54 N.Y.2d 221, 226-227 [1981]). 

Here, reading the Purchase Agreement as a whole and considering the sharply contested 
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averments of the parties, the court finds that it is unable to determine the intent of the parties from 
the four corners of the contract (See, Greenfield v. Phillies Records, Inc., 98 N.Y.2d 562 [2002]) 
and therefore an issue of fact exists as to whether indemnification, in the situation presented here, 
was contemplated by the parties. (See, Pollak v. Lincoln Center of. Performing Arts, 276 A.D.2d 
403, 404 [1st Dept 2000][where an ambiguity exists, parol evidence may be received “to elucidate 
the intention of the parties.”]; Steuben Contracting, Inc. V. Griffith Oil Co., Inc., 283 A.D.2d 1008 
[4th Dept 2001]) 

In this case, the contract’s ambiguity does not arise from the particular language of the 
indemnity provision, but from the ambiguity in the larger contract about whether the terms and 
conditions of the Purchase Agreement were specific to APC and Atlantic. (See, e.g. Apartment 
Recycle Co. Of Manhattan Inc. v. AIU Ins. Co., 2005 WL 360171 [Sup. Ct. N.Y. County]) 
Defendants cite to several sections of the Purchase Agreement4 and assert that ARCO’s indemnity 
obligation was predicated on APC’s intent to operate the refinery as an ongoing business. ARCO 
asserts that it did not contemplate, and that the Purchase Agreement does not suggest, that its 
indemnity obligation would continue if Atlantic relinquished control over the refinery. It claims 
that indemnity agreements must be narrowly construed “to avoid reading into [them] a duty which 
the parties did not intend to be assumed.” (Hooper Assocs. Ltd. v. AGS Computers, Inc., 74 N.y.2d 
487, 491 [1989) 

On the other hand, plaintiff argues that the broad language in the indemnity provisions does 
not limit ARCO’s indemnification obligation in any way. Plaintiff argues that ARCO, a 
sophisticated seller, elected to indemnify Atlantic “at all times, from and after the Closing date”. 
Plaintiff also states that, even though it was entirely within the parties contemplation that a related 
company such as Sunoco, or an outside contractor, could be involved in the operation of the 
refinery, the indemnification provision fails to include limiting language. Moreover, at oral 
argument, plaintiff claimed that it is the practice in the petroleum industry that refinery owners 
hire entities to operate the refineries all the time (11/15/07 Trans. pp. 10-11). 

As the Court of Appeals stated in Hooper Assocs. Ltd. v. AGS Computer, Inc., 74 N.Y.2d 
at 491-492, a promise to indemnify “should not be found unless it can be clearly implied from the 
language and purpose of the entire agreement and the surrounding facts and circumstances.” 

Here, given the ambiguity regarding whether the parties contemplated that Atlantic would 
lease the refinery to a third party and the extremely broad language of the indemnity provisions, 
the court finds that parol evidence is needed to determine whether, at the time the parties executed 
the agreement, they intended the indemnification provision to apply to claims that arose after 
Atlantic had transferred management and operation of the refinery to a third party. 

Conclusion 

Accordingly, it is ORDERED that defendants motion to dismiss the complaint is denied 
with leave to renew following limited discovery regarding whether the parties intended that ARCO 
would indemnify Atlantic for sums that Atlantic paid to Sunoco pursuant to Atlantic’s contractual 
indemnity obligation in the lease agreement with Sunoco. 

This decision constitutes the order of the court. 
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Notes: 

1. BP America is the successor in interest to ARCO. It is defendants’ position that there is no existing entity 
named “BP North America Inc.” 

2. Section 16.12 of the Purchase Agreement permitted APC, as buyer, to “designate one or more subsidiary 
entities to take title to some or all of the Assets.” 

3. At that time Sunoco was known as Sun Refining and Marketing Company. 

4. For instance, Article 6.5, APC’s promise to maintain and manage the refinery in a safe and lawful manner; 
Article 15.3, APC’s agreement to abide by all laws and regulations governing the operation of the refinery. In 
addition, defendants reference Articles 4.1; 7.19; 7.31; 7.32 and 8.7 in support of their argument that the terms 
and conditions of the Purchase Agreement reflect the parties’ intent that APC and/or Atlantic would operate the 
refinery. 

 
8.2 Survival Periods and Statutes of Limitations 
 
8.2.1 Herring	v.	Teradyne	Inc.,	256	F.Supp.2d	1118	(S.D.	Cal.	2002)	
 

LORENZ, District Judge. 

 On October 28, 2002, this matter came on regularly for a hearing on Defendants’ motion 
for partial summary judgment. Timothy R. Pestotnik and Russell A. Gold of Luce, Forward, 
Hamilton & Scripps, LLP appeared for the Plaintiffs. Jordan D. Hershman of Testa Hurwitz & 
Thibeault, LLP and Gregory A. Vega of Seltzer Caplan McMahon Vitek appeared for Defendants. 

FACTUAL BACKGROUND 

 Plaintiff Robert Herring Sr. founded a company known as Herco Technology Corporation 
(“Herco”). (Second Amended Complaint (“SAC”) ¶1.) He ran the company since its inception with 
his sons, Plaintiffs Robert Herring Jr. and Charles Herring. Id. Herco prospered and became an 
attractive acquisition target as one of the last remaining independent, family-owned printed circuit 
board fabricators. Id. Beginning in March 2000, the Plaintiffs received multiple offers from other 
companies to acquire Herco. (SAC ¶¶1, 12.) In June 2000, Defendant Teradyne, Inc. (“Teradyne”) 
joined in the bidding. (SAC ¶¶ 2, 13.) Plaintiffs were represented in the transaction by Robert 
Copeland of Luce, Forward, Hamilton & Scripps LLP. Teradyne was represented by William B. 
Asher of Testa, Hurwitz & Thibeault, LLP. 

 Plaintiffs eventually sold Herco and another company owned by Robert Herring, Sr. called 
Perception Laminates, Inc. d.b.a. Synthane Taylor, to Teradyne in exchange for $122 million in 
Teradyne stock (no cash). (SAC ¶¶2, 13-14.) Plaintiffs were the sole shareholders of Herco. (SAC 
¶4.) Plaintiff Robert Herring Sr. was the sole shareholder of Synthane. Id. 

 Defendant Stuart Osattin, an officer and Treasurer of Teradyne, and Defendant Richard 
Schneider, an officer of Teradyne, negotiated Teradyne’s purchase of Herco and Synthane. (SAC 
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¶¶6, 7, 14.) Osattin and Schneider met several times with the Plaintiffs to negotiate the purchase 
from early June through the close of the sale on August 15, 2000. (SAC ¶ 14.) 

 On July 29, 2000, Osattin and Schneider scheduled a sudden, unexpected meeting with 
Plaintiffs in San Diego. (SAC ¶¶15, 16.) At the meeting, Osattin and Schneider insisted that 
Teradyne and Plaintiffs agree to lock in the stock price for the Plaintiffs’ acquisition of Teradyne 
stock at that time, rather than using the previously agreed-to formula, which was the average of 
the closing stock price for the 10 days prior to the execution of the final agreement. Id. Osattin and 
Schneider told Plaintiffs the reason Teradyne wanted to lock in the stock price was so Teradyne 
could grant stock options to its employees. (SAC ¶17.) They explained that because Teradyne’s 
stock was trading at a “historic low,” employees wanted to acquire stock options now to earn 
greater profits when Teradyne’s stock price increased. Id. Osattin and Schneider told the Herrings 
that unless Teradyne issued the stock options then, it would have considerable problems with its 
employees who would miss the coming appreciation in Teradyne’s stock value. Id. Osattin and 
Schneider also told the Plaintiffs that Teradyne wanted to close the deal quickly and would do so 
in just a few days. Id. The Plaintiffs agreed to lock in the price that they would acquire Teradyne 
stock at $66.26 per share. Id. The Closing Date of the transaction was August 15, 2000. (SAC 
¶14.) 

 In October 2000, after the Closing, Charles Herring spoke with Osattin while attending a 
Teradyne meeting at the Rancho Bernardo Inn. (SAC ¶19.) Osattin admitted that contrary to 
Osattin and Schneider’s representations on July 29, Teradyne was in fact concerned that the stock 
price would continue to drop, not rise. Id. The more the stock price dropped, the more stock the 
Plaintiffs would receive because the deal was $122 million in stock. Id. Osattin told Charles 
Herring that Teradyne felt that a trip to San Diego to lock in the price with the Plaintiffs was “worth 
around $5 million to Teradyne,” because Teradyne believed the stock would likely drop more after 
the meeting but before the deal closed. Id. 

 After the Closing and the October 2000 meeting, Plaintiffs learned that Teradyne’s true 
performance was spiraling downwards during the period of time it was negotiating with Plaintiffs. 
(SAC ¶20.) Plaintiffs also learned that Teradyne’s STS orders had dropped approximately 30% in 
the second quarter 2000 as compared to the first quarter, and dropped an additional 20% in the 
third quarter. Id. Plaintiffs argue the Defendants concealed this fact by commingling the results of 
its STS business with other divisions when reporting on the company’s performance. (SAC 1121.) 
Plaintiffs argue the information was material because the STS business accounts for the vast 
majority of Teradyne’s revenue and profit. (SAC ¶¶ 22, 24-27.) 

PROCEDURAL BACKGROUND 

 On September 5, 2001, Plaintiffs filed this action in San Diego Superior Court alleging 
violations of California Corporations Code, common law fraud, and breach of contract. Defendants 
removed the action based on diversity jurisdiction. Plaintiffs subsequently amended the complaint. 
In relevant part, Plaintiffs allege Defendants breached Sections 5.11 and 5.13 of the Merger 
Agreements. Section 5.11 of the Merger Agreements is a Material Adverse Change (“MAC”) 
clause, providing that except as expressly disclosed in reports filed with the SEC since December 
31, 1999, there has not been any material adverse change in the business, assets, condition, or 
results of operation of Teradyne. Section 5.13 of the Merger Agreements state that Teradyne did 
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not make any untrue statements of material fact or omissions of material fact in the Merger 
Agreements. Section 11.01 provides in relevant part that certain representations and warranties—
including those in Sections 5.11 and 5.13 survive only until the first anniversary of the Closing 
Date. 

 Defendants moved to dismiss the First Amended Complaint. On January 28, 2002, at the 
hearing on the motion, this Court granted in part and denied in part Defendants’ motion to dismiss. 
One issue in the motion to dismiss was whether Plaintiffs’ breach of contract claims are 
contractually time-barred under Section 11.01. After receiving supplemental briefing from the 
parties on this issue the Court denied the motion to dismiss, but expressly stated that Defendants 
could present evidence in support of their argument on summary judgment. 

 On March 4, 2002, Plaintiffs filed a Second Amended Complaint that incorporated the 
Court’s rulings on the motion to dismiss. Defendants now move for summary judgment, arguing 
that the first sentence of Section 11.01 of the Merger Agreements creates a contractual statute of 
limitations that bars Plaintiffs’ breach of contract claims. Plaintiffs oppose, and maintain the first 
sentence of Section 11.01 only sets forth the time period in which a breach can occur. […] 

DISCUSSION 

 […] 

 II. Interpretation of Section 11.01’s First Sentence. 

 The sole issue before this Court is whether the first sentence of Section 11.01 of the Merger 
Agreements constitutes a one-year contractual statute of limitations, as Defendants contend, or 
instead, sets forth the period of time during which a breach can occur, as Plaintiffs argue. Section 
11.01 provides that the representations and warranties contained in, inter alia, paragraph 5 of the 
Merger Agreements survive only until the first anniversary of the Closing date, with certain 
exceptions: 

 11.01 Survival. The covenants, agreements, representations and warranties 
of the parties hereto contained in this Agreement or in any certificate or other 
writing delivered pursuant hereto or in connection herewith shall survive the 
Closing until the first anniversary of the Closing Date or (i) in the case of Sections 
6.05 and 7.02, for the period set forth therein, (ii) in the case of Sections 6.06 and 
7.01, indefinitely, (iii) in the case of the items set forth in Section 11.02(f), for the 
periods set forth therein, and (iv) in the case of the covenants, agreements, 
representations and warranties contained in Sections 3.17 and 8.05, until the 
expiration of the applicable statutory period of limitations (giving effect to any 
waiver, mitigation or extension thereof), if later. No claim for indemnity under this 
Agreement with respect to any breach of any representations, warranties and/or 
covenants of Company and/or Seller shall be made after the applicable period 
specified in the preceding sentence and all such claims shall be made in accordance 
with the applicable provisions of the Escrow Agreement. 

 (SAC Exhs. 1 and 2, Merger Agreements § 11.01.) 
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 Defendants contend that the meaning of survival clauses as contractual statutes of 
limitations is firmly established, and support their argument with citations to numerous non-
binding authorities, including cases, treatises, and articles. They further argue that Plaintiffs’ 
proffered interpretation would not make sense and is not supported by any authority. Plaintiffs, in 
turn, contend that survival clauses are not uniformly interpreted as contractual statutes of 
limitations and that the term “survive” does not suggest a limitation in the time within which a 
party can file lawsuits.1 According to Plaintiffs, for a survival clause to constitute a statute of 
limitations, it is not sufficient for the clause to state that representations and warranties survive for 
a specified period of time. Rather, the parties must set forth explicit language stating that the clause 
is a limitations provision. Plaintiffs support their interpretation by analyzing the first sentence of 
Section 11.01 vis-a-vis its carve out provisions, the second sentence of Section 11.01, and other 
sections in the Merger Agreement governing claims. In addition, Plaintiffs argue that accepting 
Defendants’ interpretation would mean that the Plaintiffs have, in effect, unintentionally waived 
their right to assert a breach of contract claim within the period allowed under California law. 
Under California law, a waiver must be knowing and intentional, and because there is no evidence 
that Plaintiffs intended such a waiver, the first sentence of Section 11.01 should not be read as a 
contractual statute of limitations. 

 In California, “[contractual stipulations which limit the right to sue to a period shorter than 
that granted by statute are not looked upon with favor because they are in derogation of the 
statutory limitation. Hence, they should be construed with strictness against the party invoking 
them.” Lewis v. Hopper, 140 Cal.App.2d 365, 367, 295 P.2d 93 (1956) (internal quotations 
omitted) (alteration in original). Nevertheless, this rule “should not be used to destroy the effect of 
the words of the contract itself.” Sanders v. American Cos. Co., 269 Cal.App.2d 306, 309, 74 
Cal.Rptr. 634 (1969). Thus, California courts will enforce an agreement to shorten California’s 
four-year statute of limitations for breach of a written contract provided it is reasonable. See 
Hambrecht & Quist Venture Partners v. American Med. Int’l, 38 Cal.App.4th 1532, 1548, 46 
Cal.Rptr.2d 33 (1996). 

 As an initial matter, Plaintiffs urge this Court to follow California Civil Code section 1654 
and construe any uncertainty in the interpretation of the disputed language against Teradyne 
because it drafted the survival clause. This argument is not persuasive. In California, where an 
agreement is actively negotiated—as were the Merger Agreements in this action—this “preparer” 
principle is not applied against either party. In re Miller, 253 B.R. 455, 459 n. 2 (N.D.Cal. 2000), 
affd, 284 B.R. 121 (N.D.Cal.2002); Dunne & Gaston v. Keltner, 50 Cal.App.3d 560, 563 n. 3, 123 
Cal.Rptr. 430 (1975). 

 In this case, there is no conflict over the extrinsic evidence nor credibility issues. 
Accordingly, the interpretation of the first sentence of Section 11.01 is a question of law this Court 
can decide on summary judgment. See United Ass’n Local 38 Pension Trust Fund v. Aetna Cas. & 
Sur. Co., 790 F.2d 1428, 1430 (9th Cir.1986). 

 Construction of the disputed survival clause is aided by consideration of what happens 
when a contract does not provide that the representations and warranties survive the closing of a 
transaction. Under those circumstances, the representations and warranties made in the agreement 
are treated as extinguished as of the closing date, and cannot thereafter give rise to liability. This 
point is discussed in a treatise by Samuel C. Thompson, Jr., entitled Business Planning for Mergers 
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and Acquisitions:  

representations and warranties are statements of fact as of the date of the execution 
of the acquisition agreement, and the truthfulness of the representations and 
warranties as of both the date of execution and, when appropriate, the date of the 
closing is generally a condition to the closing. If prior to closing a party discovers 
that a representation or warranty is materially inaccurate, the party can refuse to 
close and possibly sue for damages. If, however, the party does not discover the 
inaccurate representation and warranty until after the closing, then the question 
becomes whether the breaching party can be sued for damages for breach of the 
representation and warranty. 

 The resolution of this issue depends at first instance on whether the 
representations and warranties survive the closing date, and this will in many cases 
be addressed in the acquisition agreement. In an acquisition of a publicly-held firm, 
... the representations and warranties and other agreements typically do not survive 
the closing because as a practical matter it would be difficult to hold the public 
shareholders of the target liable for breach.... 

 On the other hand, in acquisitions of closely-held corporations, it is 
common for the acquisition agreement to provide that the representations, 
warranties and other agreements survive the closing, ... This means that after the 
closing, the selling shareholders or the acquiring corporation, as the case may be, 
may be sued for damages for breach of a representation, warranty, or other 
agreement.  

Samuel C. Thompson, Jr., Business Planning for Mergers and Acquisitions 779-80 (2d ed.2001). 
Other treatises and articles Defendants cite similarly note that where representations and 
warranties do not survive the closing they cannot be sued upon after the closing date. See Sale of 
Stock Agreement, in Drafting Agreements for the Sale of Business 221 (1988) (noting that a 
provision that the parties’ representations and warranties “shall expire with, and be terminated and 
extinguished by, the Closing, and consummation of the Closing shall be conclusive evidence that 
each party is fully satisfied with the facts constituting the basis of the representations and 
warranties of the other parties and with the performance of their obligations” extinguishes the 
seller’s liability for its representations and warranties and therefore indemnities with respect to 
those matters would also terminate); Michael L. Italiano, et al, Environmental Due Diligence 
During Mergers and Acquisitions, 10-SPG Nat. Resources & Env’t 17 (1996); (noting that “[t]he 
purchaser should require that the representations and warranties survive the closing, otherwise the 
purchaser cannot sue based on facts discovered after closing”); Dennis L. Greenwald & Michael 
Asimow, Purchase and Sale Agreement, in California Practice Guide Real Property Transactions 
at § 4:454 (2001) (“The duration for which the representations and warranties exist should be 
identified. Unless expressly provided otherwise, they merge into the deed and do not survive (and 
thus cannot be sued on after) the closing.”). 

 Thus, for a party to be able to sue for a breach of a representation or warranty, it is necessary 
that those representations and warranties survive the closing. A provision that all representations, 
warranties, covenants and agreements “shall survive the Closing” is a “simple but broad provision 
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[that] ensures that the buyer’s consummation of the closing will not be construed as a waiver or 
termination of the seller’s representations, warranties, and agreements.” Sale of Stock Agreement, 
supra, at 221; see Thompson, supra, at 779-80 (noting that whether a party can sue for a breach of 
a representation or warranty “depends at first instance on whether the representations and 
warranties survive the closing date”). When parties provide for representations and warranties to 
survive the closing, they can also specify the period of time within which those representations 
and warranties survive. See Greenwald & Asimow, supra, § 4:454 (“the parties may find it 
desirable to specify a short statute of limitations for bringing suit based on the breach of any 
representation”); Sale of Stock Agreement, supra, at 222 (noting that a provision that 
representations and warranties shall be deemed to survive the closing but expire on the first 
anniversary date following the closing sets a cutoff date for liability and is a contractual limitation 
of actions). 

 The cases the parties cite are also helpful to the Court’s analysis. Defendants rely on two 
unpublished decisions from district courts in this Circuit in support of their interpretation.2 
TakeCare, Inc. v. Lincoln Nat’l Corp., 1995 U.S. Dist. LEXIS 21721 (C.D.Cal. Dec. 18, 1995) and 
Lincoln Nat’l Corp. v. TakeCare, Inc., 1998 WL 281290 (N.D.Cal. May 11, 1998) arose out of 
disputes over the same stock purchase agreement. Lincoln Nat’l, 1998 WL 281290 at *1, TakeCare, 
1995 U.S. Dist. LEXIS 21721 at *1. The stock purchase agreement included a cutoff date for 
claims based on representations and warranties made therein. Lincoln Nat’l, 1998 WL 281290 at 
*4; TakeCare, 1995 U.S. Dist. LEXIS 21721 at *20-21. Specifically, section 9.01, entitled 
“Survival of Representations and Warranties,” stated: 

The representations and warranties, respectively made by Seller, on the one hand, 
and Purchaser, on the other hand, in this Agreement or in any certificate or other 
document delivered by Seller or Purchaser respectively pursuant to this Agreement 
will survive the Closing (i) indefinitely with respect to matters covered by Sections 
3.02 and 3.04 ... or (ii) for a period equal to the later of (A) one year following the 
Closing Date and (P>) March 31, 1993 in the case of all other representations, 
warranties, covenants, and agreements, except that (x) any representation or 
warranty that would otherwise terminate as set forth above shall survive if notice 
shall have been given in good faith based on facts which would reasonably be 
expected to establish a valid claim hereunder on or prior to such termination date 
until the related claim for indemnification has been satisfied or otherwise resolved 
.... 

 Lincoln Nat’l, 1998 WL 281290 at *4; TakeCare, 1995 U.S. Dist. LEXIS at *20-21. 

 In TakeCare, the Buyer sued the Seller, seeking indemnity under the stock purchase 
agreement for damages Buyer paid in a lawsuit filed by a third party. The Buyer and Seller agreed 
that section 9.01(a) created a one-year statute of limitations. See TakeCare, 1995 U.S. Dist. LEXIS 
at *20-26. As a preface for discussing section 9.01(a), the Honorable Audrey B. Collins quoted 
James C. Freund’s Anatomy of a Merger statement that “`it is not unreasonable that there should 
be a cut-off date beyond which the purchaser cannot assert claims.’“ Id. at 20 (quoting James C. 
Freund, Anatomy of a Merger § 10.2.2 (1975)). The dispute centered on whether section 9.01’s 
contractual limitations period was tolled. Buyer argued that under section 9.01, if Seller had notice 
of facts that would reasonably have been expected to establish a claim of indemnity, the warranties 
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and representations made by Seller would survive until the termination of the indemnity claim. Id. 
at 22-23. Judge Collins disagreed with this interpretation, finding that under Buyer’s interpretation, 
the limitations period could conceivably never end. Id. at 24. Seller, in contrast, argued that the 
one-year limitations period was tolled only if Buyer provided notice in good faith of a potential 
claim of indemnity within one year. Id. at 23. Judge Collins found Seller’s interpretation more 
persuasive, stating that as a matter of plain English, section 9.01 implied that Buyer had to give 
notice in good faith of a possible indemnity claim. Id. at 23-24. Judge Collins therefore held that 
Buyer’s express indemnity cause of action was time-barred. Id. at 25-26. 

 Three years later, in Lincoln Nat’l, the Seller sued the Buyer, alleging the Buyer breached 
the stock purchase agreement by failing to pay a portion of the purchase price as required by the 
third amendment to the stock purchase agreement. Lincoln Nat’l, 1998 WL 281290 at *4. Buyer 
in turn contended that the Seller could not enforce the third amendment because Seller had 
misrepresented its wholly-owned subsidiary’s compliance with governmental laws, regulations, 
and requirements. Id. Seller responded that Buyer’s claim regarding Seller’s representations was 
timebarred. Id. at *5. Again, at issue in the case was whether the misrepresentation claim was time-
barred under section 9.01(a) of the stock purchase agreement. Id. 

 Buyer argued that the existence of facts establishing a misrepresentation or breach of 
warranty was sufficient to toll the contractual limitations period. Id. The court rejected that 
argument, finding it would mean there would be no limitations period and section 9.01(a) would 
be rendered meaningless. Id. Instead, the court held that to toll the contractual limitations period, 
Buyer would have had to give Seller notice within a year of the closing date of possible claims 
arising from misrepresentations or breaches of warranties, or of facts which could reasonably be 
expected to establish such claims. Id. Because Buyer first gave actual notice of its claims over 
three and one half years past the date for tolling the contractual limitations period, Buyer’s 
misrepresentation claim was timebarred. Id. 

 Defendants maintain that TakeCare and Lincoln Nat’l establish that survival clauses—such 
as the one at issue in this action—should be construed as contractual statutes of limitations. These 
cases are instructive insofar as the courts noted that the survival clause set forth a limitations period 
and discussed generally the use of survival clauses as contractual statutes of limitations. This 
Court, however, disagrees with Defendants that these cases are dispositive of the issue presented 
in this action. As Plaintiffs correctly argue, the parties in TakeCare and Lincoln Nat’l did not debate 
whether section 9.01 of the stock purchase agreement limited the time in which to file suit. Rather, 
those cases turned on whether timely notice had been given to toll the limitations period. 

 Plaintiffs contend TakeCare and Lincoln Nat’l are also inapposite because the survival 
clause in those cases contained a notice provision that expressly limited the time within which a 
lawsuit could be filed. In particular, Plaintiffs distinguish the cases based on the clause’s language 
that “any representation or warranty that would otherwise terminate as set forth above shall survive 
if notice shall have been given in good faith based on facts which would reasonably be expected 
to establish a valid claim hereunder on or prior to such termination date until the related claim for 
indemnification has been satisfied or otherwise resolved.” Plaintiffs maintain that because the first 
sentence of Section 11.01 does not contain a notice provision similar to section 9.01 of Take-Care 
and Lincoln Nat’l, it is not a contractual statute of limitations. At the hearing, Plaintiffs further 
argued that notice under a survival clause is synonymous as the filing of a lawsuit. 
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 Plaintiffs’ arguments are not persuasive. First, rather than being necessary to make the 
survival clause a statute of limitations, the notice requirement in TakeCare and Lincoln Nat’l 
served as a tolling provision. Indeed, both the TakeCare and Lincoln Nat’l courts described the 
notice provision as such. In Lincoln Nat’l, the court stated that “[i]n order to toll the contractual 
limitations period, FHP/Take Care would have had to give LNC notice within a year of the closing 
date, i.e., before May 8, 1993, of possible claims arising from misrepresentations or breaches of 
warranties, or of facts which could reasonably be expected to establish such claims.” Lincoln Nat’l, 
1998 WL 281290 at *5. Similarly, in Take-Care the court found that notice in good faith had to be 
given within one year of the closing date in order to toll the contractual limitations period. 
TakeCare, 1995 U.S. Dist. LEXIS 21721 at *23-24. 

 The Court is also not persuaded with Plaintiffs’ argument that equates notice of a claim 
with the filing of a lawsuit. It is possible to give a party notice of a possible claim without actually 
suing that party. For example, in TakeCare and Lincoln Nat’l there was no dispute that notice was 
given; the issue was whether the notice was timely. Significantly, notice in those cases was not 
given by the filing of a lawsuit. Rather, in TakeCare, the Buyer gave the Seller notice of a claim 
giving rise to indemnity by sending to the Seller a letter with a copy of the complaint the third 
party had served on the Buyer. TakeCare, 1995 U.S. Dist. LEXIS 21721 at *11, *25. Similarly, in 
Lincoln Nat’l, the Buyer gave the Seller “actual notice of its claims” “in a letter dated November 
19, 1996 from B. Boyd Hight, counsel for [Buyer], to Jack Hunter, [Seller’s] General Counsel.” 
Lincoln Nat’l, 1998 WL 281290 at*5. 

 To further support their argument that a survival clause must explicitly state that the time 
within which to file suit to be a statute of limitations, Plaintiffs urge the Court to consider the 
second sentence in Section 11.01. The second sentence of Section 11.01 provides: 

No claim for indemnity under this Agreement with respect to any breach of any 
representations, warranties and/or covenants of Company and/or Sellers shall be 
made after the applicable period specified in the preceding sentence and all such 
claims shall be made in accordance with the applicable provisions of the Escrow 
Agreement.’ (SAC Exhs. 1 and 2, Merger Agreements § 11.01.) Plaintiffs contend 
that the first sentence of Section 11.01 extends the period that representations, 
warranties, and covenants in the Agreement survive beyond the closing, and the 
second sentence limits the period within which Teradyne can bring a claim for 
indemnity against the Herrings. Plaintiffs emphasize that this second sentence 
expressly limits the period to bring certain claims, and therefore demonstrates that 
when the parties truly intended to limit certain claims, they understood how to do 
so and expressly did so. Plaintiffs argue that other sections of the Merger 
Agreements and in the companion Escrow Agreements contain similar claims 
limitation language. 

 A survival clause need not state the word “claim” or “file” to constitute a 

Page 1131 

contractual limitations period. For example, in Latek v. LeaseAmerica Corp., 1992 WL 170546 
(N.D.Ill. July 16, 1992), the survival clause stated: 



 / LAW 5413 MERGERS AND ACQUISITIONS / 650 
 

 

Survival of Representations and Warranties. All representations and warranties 
contained in this Agreement (including any certificate or exhibit hereto) shall 
survive any investigation made at any time with respect to any of the foregoing and 
shall survive the execution, delivery and performance of this Agreement for a 
period of 18 months from the Closing Date.  

Latek, 1992 WL 170546 at *2. 

 There, the defendants filed counterclaims alleging the plaintiffs breached the warranties in 
the purchase agreement certifying that the loss reserves were adequate. Id. at *1. The defendants 
argued that the survival clause was ambiguous, and alternatively contended that the clause did not 
constitute a contractual statute of limitations but instead defined the period of time during which 
all warranties and representations were to extend. Id. at *2. Accordingly, defendants maintained 
that if the sellers’ warranty was breached within 18 months of the closing, they could bring suit 
within the 10 year statute of limitations under Iowa law. Id. 

 The court began its analysis by rejecting defendants’ ambiguity argument, stating that “[w]e 
find [the survival clause] clearly describes a contractual statute of limitations, and the language of 
[the clause] is reasonably susceptible to only one meaning: that any claim based on warranties 
contained in the Purchase Agreement must be brought within eighteen months of the closing.” Id. 
at *3. The court further found that defendants’ interpretation would not make sense because it 
would require plaintiffs to warrant the companies’ loss reserves for 18 months after relinquishing 
control of the companies. Id. 

 Similarly, the stock purchase agreement in State St. Bank & Trust Co. v. Denman Tire 
Corp., 240 F.3d 83 (1st Cir.2001) stated that the representations and warranties “shall expire on 
the second (2nd) anniversary of the Closing ....” State St., 240 F.3d at 87. The cross-claimant 
argued that this language imposed only a notice requirement for a breach of warranty claims, and 
not a limitations period. Id. The cross-defendant argued that the language constituted a statute of 
limitations, so the cross-claim was timebarred. Id. The First Circuit agreed with the cross-
defendant, noting that courts applying Illinois law3 construed similar contract language “as 
unambiguously requiring a party to file suit within the state period.” Id. In so holding, the First 
Circuit cited Latek, stating that “[t]o say that something `shall survive’ for a period of time, which 
the Latek court found to unambiguously imposef ] a statute of limitations for filing a breach of 
warranty claim, is very much like saying something `shall expire’ after a period of time, the 
language in the Agreement” at issue in State St. Id. at 88. Notably, the First Circuit further noted 
that: 

the contract in Latek did not include any language stating that a claim for breach 
of warranty must be filed within the limitations period. Nevertheless, the court 
found that the language was “reasonably susceptible to only one meaning: that any 
claim based on warranties contained in the Purchase Agreement must be brought 
within [the specified time period] of the closing.”  

Id. (quoting Latek, 1992 WL 170546 at *3) (alteration in original). 

 Plaintiffs also contend that to read the first sentence as a stand alone contractual of 
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limitations would improperly render the second sentence surplusage. Defendants respond that the 
second sentence of Section 11.01 harmonizes the Merger Agreements with the procedures set forth 
in the accompanying Escrow Agreements governing the notice and arbitration of such claims, 
which apply solely to Teradyne’s claims against the Escrow Fund. The Court agrees with 
Defendants. The parties entered into Escrow Agreements to secure certain indemnification 
obligations Plaintiffs owed to Defendants. (SAC Exhs. 1, 2, Escrow Agreement at 1.) The Escrow 
Agreements provide how claims giving rise to indemnification under those agreements will be 
resolved, and also how and when notice must be given. (SAC Exhs. 1, 2, Escrow Agreements §§ 
2.2, 2.3.) Accordingly, the second sentence of Section 11.01 clarifies when an action for indemnity 
can be brought. 

 Further, the other portions of the Merger Agreements and accompanying documents 
containing the word “claim” do not support Plaintiffs’ argument. Plaintiffs first cite Sections 
11.02(f)(i) and (ii) of the Merger Agreement. Those clauses provide that the sellers (Plaintiffs) will 
indemnify Defendant for environmental liabilities.4 Notwithstanding their use of the term “claim,” 
these provisions do not state when an action must be filed. 

 Similarly, the second example Plaintiffs cite—Section 2.2 of the Escrow Agreements—
also fails to support their contention. As noted above, Section 2.2 of the Escrow Agreements 
governs the manner in which Defendants were to give Plaintiffs notice of claims giving rise to 
indemnification rights under the Escrow Agreement.5 The clause does not set forth a time-period 
for filing an action. A review of these provisions indicates that, just as it is not necessary for a 
survival clause to use the word “claim” to constitute a contractual limitations period, the inclusion 
of the word “claim” in a provision does not render that clause a statute of limitations. 

 Plaintiffs also argue this Court must construe the first sentence of Section 11.01 in light of 
that sentence’s “carve out” provisions. One of the carve out sections, Section ll.Ol(ii), provides that 
covenants set forth in Sections 6.06 and 7.01 survive indefinitely. Plaintiffs maintain that under 
Defendants’ interpretation, that would mean the statute of limitations on those covenants also lasts 
indefinitely because the survival and limitations periods are coextensive. But this interpretation, 
according to Plaintiffs, would violate California law. 

 The Court disagrees. The term “indefinitely” when used in survival clauses means that the 
applicable statute of limitations will govern from the date of breach. David A. Broadwin, 
Negotiating and Documenting Business Acquisitions 139 (ALI-ABA 1997) (“Somewhere either in 
the section on representations and warranties, the indemnification, or elsewhere, there should be a 
provision stating that the representations and warranties survive the closing either for an unlimited 
period (which would amount to the applicable statute of limitations for a contract) or for a fixed 
period.”); John W. Herz and Charles H. Bailer, Business Acquisitions: Planning and Practice, 
Volume I 164 (PL I 1971) (“The maximum survival period for seller’s warranties is the period set 
out in the applicable statute of limitations for commencing an action based on breach of warranty; 
a survival provision which is of indefinite duration will have a duration coextensive with the period 
in the statute of limitations for bringing suit for breach of such warranties.”). Indeed, the survival 
clause in Lincoln Nat’l and TakeCare expressly excluded two enumerated representations and 
warranties from the contractual limitations period, providing they survived “indefinitely.” Lincoln 
Nat’l, 1998 WL 281290 at *4. Notwithstanding those exceptions, the parties and the courts agreed 
the survival clause constituted a contractual statute of limitations. 
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 Plaintiffs have cited four cases in support of their interpretation of the first sentence of 
Section 11.01. They first cite Hurlbut v. Christiano, 63 A.D.2d 1116, 405 N.Y.S.2d 871 
(N.Y.App.Div.1978). There, plaintiffs agreed to purchase a nursing home from defendants. 
Hurlbut, 405 N.Y.S.2d at 872. The purchase agreement provided that defendants had complied 
with all laws, regulations, and orders materially affecting the operation of the business and that 
there were no existing or proposed laws, regulations, ordinances or orders of any governmental 
authority that would adversely affect the business. Id. The warranties were to survive the date of 
closing but no specific time period was established. Id. The agreement also provided that if 
plaintiffs claimed a breach of warranty, they were required to give written notice of such a claim 
to the defendants. Id. Shortly before the closing, an inspection of the nursing home resulted in a 
notice of approximately 42 hospital code violations. Id. Consequently, the parties reached an 
agreement whereby defendants placed $10,000 in escrow to be used for correcting the violations. 
Id. That escrow agreement also provided that: 

 “The parties hereto further agree that the representations and warranties set forth in Sections 
4.01(d) and 4.03(g) of the Purchase Agreement between them dated February 29, 1972 shall 
survive the closing for a period of three (3) years.” 

 Id. at 873. 

 Plaintiffs later sued to recover reasonable costs incurred in correcting various violations. 
Id. at 872. Defendants contended the suit was time-barred because it was not filed within the three-
year survival period. Id. The court found plaintiffs’ action was timely, and that the survival clause 
“is clear and unambiguous and suggests nothing from which a shortened period of limitations can 
be inferred.” Id. at 873. 

 Hurlbut, however, does not compel this Court to adopt Plaintiffs’ interpretation. When 
interpreting the survival clause, the Hurlbut court considered the circumstances under which the 
escrow agreement was entered. Id. The court noted that plaintiffs had just become aware of the 
extensive violations that required expenditure of funds to be corrected. Id. The court stated the 
provision was “clearly a precaution to protect [plaintiffs] against existing violations for which no 
notices had as yet been received and which, in the absence of this agreement might not be 
actionable.” Id. The clause thus rendered the sellers liable for existing deficiencies that would be 
formally noticed during a three-year period after the closing. Id. Therefore, the court concluded 
the parties neither expressly nor impliedly shortened the applicable six-year statute of limitation. 
Id. 

 In contrast to Hurlbut, there is no evidence regarding the negotiation of the Merger 
Agreements that suggests there were outstanding matters regarding Teradyne’s representations in 
Sections 5.11 and 5.13. Indeed, evidence regarding the negotiations between the parties in this 
case shows there were no meaningful discussions regarding the first sentence of Section 11.01. 
Teradyne prepared the draft agreement that contains, with very little modification, the same 
language that appears in the first sentence of Section 11.01. (Compare Pits’ Exh. C, July 10, 2000 
Draft Stock Purchase Agreement at 34 with SAC Exhs. 1, 2, Merger Agreements § 11.01.) The 
only changes made during the negotiations to the first sentence of Section 11.01 involved the 
“carve out” subsections that are inapplicable here. (Compare Pits’ Exh. C, July 10, 2000 Draft 
Stock Purchase Agreement at 34 with SAC Exhs. 1, 2, Merger Agreements § 11.01.) 
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 Deposition testimony of the parties’ corporate counsel also does not illuminate what the 
parties intended by the first sentence of Section 11.01. William Asher and Laurie Cerveney, 
Teradyne’s corporate counsel, testified they were not aware of anyone saying or writing that they 
understood that Section 11.01 of the agreement altered California’s four-year statute of limitations 
for breach of contract actions. (See Asher Depo. at 16:21-17:18; 18:20-19:15, 19:23-20:4, 48:19-
23; Cerveny Depo. at 14:2-21.) Robert Copeland, Plaintiffs’ counsel, also testified he did not 
believe Section 11.01 set forth a cut-off date. (Copeland Depo. at 36:6-13.) 

 This Court cannot interpret counsel’s silence during the negotiations as indicative of the 
parties’ subjective intent as to whether the first sentence of Section 11.01 was to be a contractual 
statute of limitations. Under California law, “the true intent of a party is irrelevant if it is 
unexpressed.” United Commercial Ins. Serv., Inc. v. Paymaster Corp., 962 F.2d 853, 856 (9th 
Cir.1992); Badie, 67 Cal. App.4th at 802 n. 9, 79 Cal.Rptr.2d 273; Shaw, 58 Cal.App.4th at 54-55, 
67 Cal. Rptr.2d 850.6 However, the absence of evidence regarding any outstanding concerns 
relating to Teradyne’s representations in Sections 5.11 and 5.13 distinguishes this case from 
Hurlbut. Further, unlike Hurlbut, in this case it is questionable whether Sections 5.11 and 5.13 of 
the Merger Agreements could be breached after the closing. (See Copeland Depo. at 132:11-
133:11, 243:12-244:7.)7 

 Plaintiffs also cite Southland Corp. v. Ashland Oil, Inc., 696 F.Supp. 994 (D.N.J. 1988). 
There, the purchaser of a chemical plant sued the vendor, seeking a declaration that the vendor 
was strictly liable to the purchaser for environmental cleanup costs in contribution and indemnity 
under CERCLA. Southland Corp., 696 F.Supp. at 996. The vendor also sought indemnity under 
the purchase agreement. Id. at 1003. The purchase agreement contained a clause stating that “[a]ll 
of the representations, warranties, promises and agreements of the parties set forth in this 
Agreement shall survive the Closing for a period of two (2) years ... regardless of what 
investigations the parties may have made before the Closing.” Id. at 1001 n. 8. (alteration in 
original). The vendor argued that any indemnity claim terminated in 1980 because of the two-year 
statute of limitations. Id. The court stated that the language in the survival clause “plainly places a 
two-year limitation on `all of the representations, warranties, promises and agreements’ made by 
the parties.” Id at 1004. The court concluded that any affirmative promise to indemnify by the 
vendor terminated two years after the Closing. Id. The purchaser argued it had filed a timely notice 
of claim. Id. The court held that a cause of action based on breach of the contract’s indemnity 
provision accrued at the time the vendor failed to respond to the purchaser’s claim, in 1980, and 
therefore the claim was time-barred under New Jersey’s six-year statute of limitations for claims 
based on contract. Id. 

 Plaintiffs argue that Southland drew a distinction between the period when a cause of action 
for breach of a representation or warranty can arise, and when a claim for the breach of the 
representation or warranty must be brought. Insofar as Southland implies that a survival period is 
separate and distinct from the time in which to file suit, the case supports Plaintiffs’ position. 
Nevertheless, this Court declines to adopt Plaintiffs’ proffered interpretation. Southland did not set 
forth its reasoning as to why the survival clause was a period within which a breach could occur, 
or why New Jersey’s statute of limitations was the applicable limitations period. 

 Similarly, Hambrecht & Quist, a case this Court noted in the order denying Defendants’ 
motion to dismiss, implies that survival clauses set forth the time in which a breach can occur as 
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opposed to setting a cutoff for the filing of claims. There, the court determined whether a contract’s 
choice-of-law provision incorporated Delaware’s statute of limitations. Hambrecht & Quist, 38 
Cal.App.4th at 1538-44, 46 Cal.Rptr.2d 33. The plaintiffs argued that the contractual provision 
regarding the survival of representations, warranties, and covenants showed that when the parties 
wished to deal with “timing” issues they expressly did so and therefore the absence of a “time to 
sue” clause or an explicit reference to Delaware’s statute of limitations meant that the parties 
intended California’s statute of limitations period to apply. Id. at 1544 n. 10, 46 Cal.Rptr.2d 33. 
The California appellate court disagreed, finding that “[b]y using the term “laws” in the choice-of-
law provision, the parties incorporated Delaware’s statutes of limitations without the need for any 
additional contract language.” Id. The court then noted that “a provision specifying the life of a 
warranty has no bearing on the time period for filing suit after the warranty has been breached.” 
Id. But the Court’s statement was in dicta, devoid of any analysis on the issue. Accordingly, this 
case also does not mandate Plaintiffs’ interpretation. 

 Finally, Plaintiffs cite Perini Corp. v. City of New York, 178 F.3d 90 (2d Cir. 1999). There, 
a contractor sued the city for delay damages incurred when the city ordered the contractor to stop 
work on a bridge reconstruction project. Perini 178 F.3d at 92. The city sought summary judgment, 
arguing that article 53 of the agreement time-barred those claims. Id. That article provided that no 
action shall lie or be maintained against the city by the contractor upon any claims based upon the 
Agreement unless the action was commenced within four months. Id. The contractor argued that 
article 53 only applied to claims under the Agreement and not to its claims which were brought 
under an Addendum. Id. The court found significant that the Agreement distinguished between the 
“Agreement,” “Addendum,” and “Contract,” and concluded that article 53 did not bar the 
contractor’s claims. Id. at 94-95. In so holding, the court found that the city could easily have 
worded a period of limitations intended to cover claims arising out of the Addendum as well as 
the Agreement. Id. at 95. Accordingly, the dispute in Perini did not center on whether a clause 
constituted a contractual limitations period, but rather whether the claim was covered by the 
contract that contained a contractual limitations period. For this reason, Perini is inapposite. 

 In summary, the Court finds that Plaintiffs’ cases do not mandate that the first sentence of 
Section 11.01 be interpreted as setting forth the time period within which a breach can occur. 

CONCLUSION 

 The parties have not presented, nor has this Court found, any binding precedent governing 
the issue presented in this motion. However, the treatises presented to the Court indicate that where 
an agreement does not provide that representations and warranties survive the closing, they 
extinguish on the closing date and cannot thereafter give rise to any claim of liability. It follows 
then that where an agreement provides that representations and warranties “survive,” a party can 
sue for breaches of the representations and warranties, but only during the time period the contract 
states those representations and warranties survive. Therefore, if they survive indefinitely, then the 
state’s four-year statute of limitations would apply from the date of the breach. But if the survival 
clause states that the representations and warranties survive for a fixed period of time, it follows 
that once that time period has elapsed, a party cannot sue for breach of the representations and 
warranties, absent circumstances surrounding the negotiations that would counsel against such an 
interpretation, such as in Hurlbut. Because the first sentence of Section 11.01 states that the 
representations and warranties at issue survive for one year after the Closing Date, and there is no 
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evidence before the Court regarding the negotiations that suggest the clause should be read as a 
“breach period,” the Court finds the reasonable interpretation of the first sentence of Section 11.01 
is that it is a contractual statute of limitations. Accordingly, because Plaintiffs filed this action on 
September 5, 2001, more than one year after the August 15, 2000, Closing Date, Plaintiffs’ breach 
of contract claims are time-barred. Good cause appearing, IT IS HEREBY ORDERED that 
Defendants’ motion for partial summary judgment as to Plaintiffs’ breach of contract claims is 
GRANTED. 

 IT IS SO ORDERED. 

--------------- 

Notes: 

1. Plaintiffs cite the definition of “survive” in Black’s Law Dictionary: To continue to live or exist beyond the 
life, or existence of; to live through in spite of; live on after passing through; to remain alive; exist in force or 
operation beyond any period or event specified. Black’s Law Dictionary 1446 (6th ed.1990). 

2. In ruling on the motion to dismiss, the Court found that the unpublished decisions Defendants cited were from 
outside of this district and not binding on this Court. The Court also noted that under Ninth Circuit Rule 36-3, 
neither parties nor courts in the Ninth Circuit may cite to an unpublished disposition as precedent. Ninth Cir. R. 
36-3; Schmier v. United States Court of Appeals for the Ninth Circuit, 279 F.3d 817, 825 (9th Cir.2002); Hart v. 
Massanari, 266 F.3d 1155, 1180 (9th Cir.2001). Accordingly, the Court declined to consider whether the 
unpublished decisions required it to find that Plaintiffs’ claims are barred by the statute of limitations at that stage 
of the proceedings. 

 Teradyne now argues that Ninth Circuit Rule 36-3 only applies to unpublished decisions of the Ninth 
Circuit, and not to unpublished dispositions of other courts, such as decisions of district courts within the Ninth 
Circuit. In support, Teradyne cites Alvarenga-Villalobos v. Reno, 133 F.Supp.2d 1164 (N.D.Cal.2000) and In re 
Antablian, 140 B.R. 534 (C.D.Cal. 1992). In Alvarenga-Villalobos, the Northern District of California held that 
Ninth Circuit Rule 36-3 does not bar a citation to an unpublished Third Circuit decision. Alvarenga-Villalobos, 
133 F.Supp.2d at 1168. Similarly, in In re Antablian, the court held that Ninth Circuit Rule 36-3 does not bar 
citation to unpublished opinions of courts other than the Ninth Circuit. In re Antablian, 140 B.R. at 536. 

 Having reviewed those cases, the Court agrees with Defendants that Ninth Circuit Rule 36-3 should not 
bar this Court from considering the unpublished decisions Defendants have cited, and therefore that portion of 
the motion to dismiss order relying upon Ninth Circuit Rule 36-3 is reconsidered. Nevertheless, as noted in the 
motion to dismiss order, those decisions are not binding, and at most, can only be persuasive authority on this 
Court. 

3. Like in California, in Illinois parties are “free to contract for a time period within which a suit may be brought 
.. . which [is] less than the general statute of limitation period applicable to written contracts.” State St., 240 F.3d 
at 87 (internal quotations omitted) (alteration in original). Also like California, however, Illinois strictly 
construes such agreements against the party invoking them. Michigan Ave. Nat’l Bank of Chicago v. Evans. Inc., 
176 Ill.App.3d 1047, 1058, 126 IlI.Dec. 245, 531 N.E.2d 872 (1988). 

4. Sections 11.02(f)(i) and (ii) state in full: 

 (f) Notwithstanding anything herein to the contrary, and without giving effect to the limitations set forth 
in the last two sentences of Section 11.02(a), each Seller, jointly and severally, hereby indemnifies Buyer, Merger 
Sub and, effective at the Closing, without duplication, the Company, and agrees to hold them harmless from and 
against, all Damages or demands incurred, claimed against, or suffered by Buyer, Merger Sub or the Company 
arising out of the following: 
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 (i) any inaccuracy or breach of any representation or warranty in Section 3.19 [regarding compliance 
with environmental laws] (provided that Sellers’ obligations to indemnify and hold harmless Buyer and Company 
shall apply only with respect to claims arising prior to the tenth anniversary of the Closing); (ii) any 
Environmental Liabilities (provided that Sellers’ obligations to indemnify and hold harmless Buyer and 
Company shall apply only with respect to claims arising prior to the tenth anniversary of the Closing); 

 (SAC Exhs. 1, 2, Merger Agreements §§ 11.02(f)(1), (ii).) 

5. Section 2.2 of the Escrow Agreements states in full: 

 2.2 Notice of Claims. Promptly after the receipt by Buyer of notice or discovery of any claim, damage, 
or legal action or proceeding giving rise to indemnification rights under the Agreement (a “Claim”) Buyer shall 
give the Indemnification Representative written notice of such Claim and shall provide a copy of such notice to 
the Escrow Agent. Each notice of a Claim by Buyer (a “Notice of Claim”) shall be in writing, shall be delivered 
on or before the Release Date (as defined in Section 3.1 below) and shall contain a detailed account of the 
specific facts known to Buyer on which the Claim is based, including a description of the specific representation, 
warranty or covenant in the Agreement (if any) which Buyer reasonably believes has been breached. The Notice 
of Claim shall specify whether the matter is subject to a third-party claim against Buyer or the Company in a 
litigation or arbitration or whether the matter concerns disputes regarding a breach of representations and 
warranties or performance or nonperformance of a party’s obligations under the Agreement. (SAC Exhs. 1, 2, 
Escrow Agreements § 2.2.) 

6. For this reason, insofar as Plaintiffs contend that Defendants’ interpretation would mean Plaintiffs 
unintentionally waived their right to bring a breach of contract claim, that argument is unpersuasive because 
Plaintiffs’ subjective intent is irrelevant. 

7. At his deposition, Plaintiffs’ corporate counsel, Robert Copeland testified: 

 Q If the representation that Teradyne made in Section 5.11 of the merger agreement, as buttressed by 
Section 5.13 of the merger agreement, was true, complete, and accurate as of the closing date, could Teradyne 
have breached that provision after the closing date? 

 A I can’t give you a legal answer to it. I guess in my opinion, probably not. 

 Q Because Teradyne represented, in the MAC representation in Section 5.11, that through the date it 
executed the agreement, there hadn’t been a material adverse change in its business condition, correct? 

 A Yes. 

 Q And by executing the bring-down certificate, Teradyne reaffirmed that as of the closing date two 
weeks later, the representation that it made in Section 5.11 remained true as of that date, correct? 

 A Right. 

 Q Following the closing date, if Teradyne had experienced a material adverse change on any day after 
the closing date, that would not constitute a breach of the representations that Teradyne made to the Herrings, 
correct? 

 THE WITNESS: The way that you have defined it, I think that’s probably correct. (Copeland Depo. at 
132:11-133:11.) Copeland was later asked: 

 Q Can you give me any example of how a party who made a representation of existing fact that was true 
as of the closing date could breach that representation after the closing date? 

 A I can’t—I can’t answer the question. BY MR. HERSHMAN: 
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 Q You can’t give me— 

 A I can’t give you an answer. 

 Q You can’t give me any such example, can you? 

 A I can’t think of one right now. 

 Q That’s because it can’t be done, right, sir? 

 A I don’t know. 

 Q You can’t think of any way right now it could be, correct? 

 A I can’t think of anything right now under oath. I might be able to think of something if I was given 
time. (Copeland Depo. at 243:12-244:7.) 

--------------- 

8.2.2 Bear	Stearns	Mortg.	Funding	Trust	2006-SL1,	By	U.S.	Bank,	N.A.	v.	EMC	Mortg.	
LLC	(Del.	Ch.	2015)	

LASTER, Vice Chancellor. 

 The defendants previously moved to dismiss the plaintiff’s verified amended complaint 
(the “Complaint”) on grounds of laches. The court granted the motion to dismiss in part, ruling 
that all but one of the counts in the Complaint were untimely under Delaware’s three-year statute 
of limitations (the “Dismissal Ruling”). 

 The plaintiff moved for reargument under Court of Chancery Rule 59(f). This decision 
grants the motion and holds that the plaintiff’s claims are timely. The meritorious grounds for 
reargument are (i) the identification of a controlling Delaware Supreme Court decision that the 
parties had not discussed, (ii) the further explication of a key contractual provision, and (iii) the 
implications of an amendment to the Delaware Code that the parties had not identified as having 
become effective. […] 

I. FACTUAL BACKGROUND 

 [This case arose out of a non-M&A purchase transaction, the sale by EMC Mortgage of 
residential mortgage loans to an investment trust, for which Bear Stearns then sold interests to 
investors.  The purchase agreement was dated July 28, 2006 – in other words, as the housing 
bubble was approaching peak frenzy before finally popping in 2007-08.  With the 2008 financial 
crisis and its aftermath, these loans rapidly lost value, and by 2014 were worth perhaps 40% of 
their supposed value.  Investors were not happy, and suspected they had been misled.]  […] 

 Beginning in summer 2011, at the direction of certain investors in the Trust, the Trustee 
asked EMC for loan origination files, servicing records, and other loan documentation for the 
Mortgage Loans. […] 

C. The Trustee Invokes The Remedial Framework Of The Purchase Agreement. 
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 Beginning in December 2011, the Trustee notified EMC that certain Mortgage Loans did 
not comply with representations and warranties that EMC had made in the Purchase Agreement 
about their quality and characteristics (collectively, the “Loan Representations”). The Loan 
Representations included the following: 

(a) the information set forth in the Mortgage Loan Schedule hereto1 is true and correct 
in all material respects; 

* * * 

(d) there is no monetary default existing under any Mortgage or the related Mortgage 
Note and there is no material event which, with the passage of time or with notice and 
the expiration of any grace or cure period, would constitute a default, breach or event 
of acceleration . . .; 

* * * 

(f) no selection procedure reasonably believed by the Mortgage Loan Seller to be 
adverse to the interests of the Certificateholders was utilized in selecting the Mortgage 
Loans; 

* * * 

(n) at the time of origination, each Mortgaged Property was the subject of an appraisal 
which conformed to the underwriting requirements of the originator of the Mortgage 
Loan . . .; 

* * * 

(r) the information set forth in Schedule A of the Prospectus Supplement with respect 
to the Mortgage Loans is true and correct in all material respects; 

* * * 

(t) each Mortgage Loan was originated in accordance with the underwriting guidelines 
of the related originator; 

* * * 

(v) the related Mortgage File2 contains each of the documents and instruments listed 
in Section 2.01 of the [Servicing Agreement] . . . . 

MLPA § 7. In the Servicing Agreement, EMC reiterated the accuracy of the Loan Representations. 
Section 2.03 of that agreement stated: 

With respect to each Mortgage Loan as of the Closing Date . . ., [EMC] hereby 
remakes and restates each of the representations and warranties set forth in Section 7 
of the [Purchase Agreement] to the [Trust] and the Trustee to the same extent as if 
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fully set forth herein. 

PSA § 2.03(b)(vii). 

 After identifying the non-conforming loans, the Trustee asked EMC to comply with a 
remedial procedure in the Purchase Agreement (the “Repurchase Provision”). It generally required 
that in the event of a breach of a Loan Representation, EMC would (i) cure the breach, (ii) 
repurchase the non-conforming loan, or (iii) if the breach occurred within the first two years after 
the securitization closed, replace the non-conforming loan with a conforming loan. The language 
of the Repurchase Provision stated: 

Upon discovery or receipt of notice by [EMC] . . . or the Trustee of a breach of any 
[Loan Representation] which materially and adversely affects the value of the interests 
of the [Trust], the Certificateholders or the Trustee in any of the Mortgage Loans. . ., 
the party discovering or receiving notice of such breach shall give prompt written 
notice to the others. 

In the case of any such breach of a representation or warranty set forth in this Section 
7, within 90 days from the date of discovery by [EMC], or the date [EMC] is notified 
by the party discovering or receiving notice of such breach (whichever occurs earlier), 
[EMC] will 

(i) cure such breach in all material respects, 

(ii) purchase the affected Mortgage Loan at the applicable Purchase Price or 

(iii) if within two years of the Closing Date, substitute a qualifying Replacement 
Mortgage Loan in exchange for such Mortgage Loan; 

MLPA § 7 (footnote and formatting added). Here too the Servicing Agreement backed up the 
Purchase Agreement by reiterating that EMC had an obligation to repurchase non-conforming 
loans. See PSA § 2.03(c). The version of the Repurchase Provision in the Servicing Agreement 
also provided that EMC “shall promptly reimburse the Master Servicer and the Trustee for any 
expenses reasonably incurred by the Master Servicer or the Trustee in respect of enforcing the 
remedies for such breach.” PSA § 2.03(c) (the “Reimbursement Provision”). 

 The Purchase Agreement made the procedure contemplated by the Repurchase Provision 
the sole and exclusive remedy for any breaches of Loan Representations. The relevant language 
stated: 

The obligations of [EMC] to cure, purchase or substitute a qualifying Replacement 
Mortgage Loan shall constitute the [Trust’s],5 the Trustee’s and the 
Certificateholder’s sole and exclusive remedy under this Agreement or otherwise 
respecting a breach of representations or warranties hereunder with respect to the 
Mortgage Loans, except for the obligation of the [EMC] to indemnify the Purchaser 
for such breach as set forth in and limited by Section 14 hereof. 

MLPA § 7 (the “Exclusive Remedy Provision”). 
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D. EMC Repurchases Some Mortgage Loans But Not Others. 

 In response to the Trustee’s requests, EMC agreed to repurchase certain loans but declined 
to repurchase others. Notably, although the Trustee made its first requests nearly four-and-a-half 
years after the securitization closed, EMC did not argue that the Trustee’s claims of breach came 
too late such that the statute of limitations had run. It can be inferred at this procedural stage that 
EMC did not contend that the Trustee’s claims of breach were untimely because the Purchase 
Agreement addressed the time period when such claim would accrue. It stated: 

Any cause of action against [EMC] or relating to or arising out of a breach by [EMC] 
of any representations and warranties made in this Section 7 shall accrue as to any 
Mortgage Loan upon (i) discovery of such breach by [EMC] or notice thereof by the 
party discovering such breach and (ii) failure by [EMC] to cure such breach, purchase 
such Mortgage Loan or substitute a qualifying Replacement Mortgage Loan pursuant 
to the terms hereof. 

MLPA § 7 (the “Accrual Provision”). EMC represented that each of its contractual obligations in 
the Purchase Agreement, including the Repurchase Provision and Accrual Provision, 
“constitute[d] a valid and binding obligation of [EMC] against it in accordance with its terms 
(subject to applicable bankruptcy and insolvency laws and other similar laws affecting the 
enforcement of the rights of creditors generally) . . . .” Id. § 8(e) (the “Binding Obligation 
Representation”).[…] 

E. This Litigation 

 After EMC declined to repurchase the bulk of the loans that the Trustee identified as non-
conforming, the Trustee filed its original complaint on July 16, 2012. The original complaint 
alleged that the Trustee had identified breaches of the Loan Representations in 716 of the 797 loans 
that the Trustee had examined. 

 Although the original complaint arrived five years, eleven months, and eighteen days after 
the closing of the securitization on July 28, 2006, EMC and its fellow defendants did not assert a 
timeliness defense. Instead, they agreed on a stipulated procedure for exchanging information and 
conferring to narrow the number of loans in dispute in advance of the filing of an amended 
complaint. Over the next year and a half, the parties exchanged information, the Trustee made 
repurchase demands, the defendants responded to them, and the parties otherwise conferred about 
the loans. 

 On March 4, 2014, the Trustee filed the operative Complaint. It contained detailed 
allegations about serious and systemic flaws in EMC’s loan origination process and numerous 
examples of specific types of underwriting problems, including loan files where the borrower’s 
purported employment status conflicted with more credible documentation, loan files where the 
borrower’s purported income appeared grossly overstated given the nature of the borrower’s 
employment, cases where documents in the loan file reflected that a purported owner-occupied 
property was misclassified and actually occupied by tenants, and loan files where the loans 
exceeded the maximum loan-to-property-value ratio. Based on the detailed allegations about these 
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serious and systemic problems, the Complaint credibly asserted that EMC intentionally securitized 
non-conforming loans. […] 

 By the time the Trustee filed the Complaint, the Trustee had identified breaches of the Loan 
Representations relating to 2,583 of the 2,742 loans it had reviewed. Rather than refusing to 
consider the alleged defects on timeliness grounds, EMC cured the identified breaches for 60 of 
the loans and repurchased or provided a make-whole payment for another 133 loans. 

F. The Motion To Dismiss 

 On April 7, 2014, two years after the action originally was filed, EMC and its fellow 
defendants moved to dismiss the Complaint as untimely. In doing so, they appear to have been 
inspired by two intervening decisions from New York. In one, an intermediate state appellate court 
held that any breach of the representations about the underlying mortgage loans occurred at closing 
such that the statute of limitations began to run at that point. See ACE Sec. Corp. v. DB Structured 
Prods., Inc. 112 A.D.3d 522 (N.Y. App. Div. 2013). In the other, a federal court held that New 
York law would not permit an accrual provision to be used to lengthen the statute of limitations. 
See Lehman XS Trust, Series 2006-4N ex rel. U.S. Bank Nat’l Ass’n v. GreenPoint Mortg. Funding, 
Inc., 991 F. Supp. 2d 472 (S.D.N.Y. 2014). 

 If these decisions applied to the Trust, then the Trustee’s claims accrued on July 28, 2006, 
when the securitization closed, and the time for filing suit could not have been extended by the 
Accrual Provision. If New York’s six-year statute of limitations applied, then the Trustee’s claims 
would be timely regardless, because the Trustee filed suit on July 16, 2012. But the applicable 
Delaware statute of limitations is three years, not six. 10 Del. C. § 8106(a). In their motion to 
dismiss, the defendants argued that, by statute, a Delaware court must apply the shorter of the two 
limitations periods. The statute states: 

Where a cause of action arises outside of this State, an action cannot be brought in a 
court of this State to enforce such cause of action after the expiration of whichever is 
shorter, the time limited by the law of this State, or the time limited by the law of the 
state or country where the cause of action arose, for bringing an action upon such 
cause of action. Where the cause of action originally accrued in favor of a person who 
at the time of such accrual was a resident of this State, the time limited by the law of 
this State shall apply. 

10 Del. C. § 8121 (the “Borrowing Statute”). If the Delaware statute applied and the limitations 
period was not otherwise tolled or extended, then the time for filing suit ran on July 28, 2009, 
making the Trustee’s claims untimely. 

G. The Ruling On The Motion To Dismiss 

 After a hearing on August 19, 2014, I issued the Dismissal Ruling. In assessing the question 
of timeliness, both sides agreed that the doctrine of laches provided the appropriate framework. 
But because equity follows the law, “a party’s failure to file within the analogous period of 
limitations will be given great weight in deciding whether the claims are barred by laches.” 
Whittington v. Dragon Gp., L.L.C., 991 A.2d 1, 9 & n.17 (Del. 2009). The Dismissal Ruling 
therefore analyzed the timeliness of the Trustee’s claims using the statute of limitations. […] [T]he 
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ruling followed Central Mortgage in holding that, absent tolling, the statute of limitations for any 
claim for breach of the Loan Representations began to run at the time the securitization closed. See 
2012 WL 3201139, at *17. The ruling noted that the agreement in Central Mortgage did not 
involve a true accrual provision, but treated a notice provision that appeared in the agreement at 
issue in Central Mortgage as substantially similar. See id. at *19. The Dismissal Ruling did not 
sufficiently take into account other Delaware authorities that have treated an accrual provision as 
a condition precedent that defers the point when a claim arises and the statute of limitations begins 
to run. These authorities include Aircraft Service, International, Inc. v. TBI Overseas Holdings, 
Inc., 2014 WL 4101660 (Del. Super. Aug. 5, 2014), a decision issued after the completion of 
briefing on the motion to dismiss but before the hearing date. 

 Third, as to the ability of the Accrual Provision to permit a party to bring a claim more than 
three years after closing, the Dismissal Ruling held that parties could not lengthen the applicable 
statute of limitations by contract. The Dismissal Ruling did not take into account Section 8106(c) 
of Title 10 of the Delaware Code, 10 Del. C. § 8106(c), which became effective on August 1, 2014, 
after the briefing but before the hearing date. 

II. LEGAL ANALYSIS 

 […] 

B. The Accrual Provision 

 Assuming the Borrowing Statute calls for the application of Delaware statute-of-limitations 
principles, a second set of authorities makes reconsideration appropriate. Under cases that the 
Dismissal Ruling did not sufficiently consider, Delaware law treats an accrual provision as a 
condition precedent to the running of the statute of limitations. 

 A long line of Delaware decisions follows hornbook law in treating a contractual accrual 
provision as a condition precedent to a plaintiff’s ability to sue such that the statute of limitations 
does not begin to run until the condition precedent is met.12 The most recent decision in this line 
of authority is Aircraft Services, a case in which the timeliness of the lawsuit by the buyer for 
indemnification from the seller for injuries resulting from alleged breaches of representations in 
the transaction agreement turned on the effect of the following provision: 

[I]f written notice of a violation or breach of any specified representation, warranty, 
covenant or agreement is given to the party charged with such violation or breach 
during the period provided for in this Section 10.1(g), such representation, warranty, 
covenant or agreement shall continue to survive until such matter has been resolved 
by settlement, litigation (including all appeals related thereto) or otherwise. 

2014 WL 4101660 at *4. The defendants argued that this provision “impermissibly extend[ed] the 
statute of limitations, contrary to Delaware law.” Id. The Superior Court disagreed, holding that 
compliance with the notice requirement was a condition precedent to suit and that the statute of 
limitations did not begin to run until the condition was met. Id. at *4-5. 

 In this case, the Accrual Provision functioned as a condition precedent that postponed the 
point when a claim arose and the statute of limitations would begin to run. It stated that “[a]ny 
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cause of action against [EMC] . . . shall accrue as to any Mortgage Loan upon [notice or discovery 
and failure to cure].” MLPA § 7. The defendants themselves appear to have understood the Accrual 
Provision to operate in this fashion, at least until the issuance of the GreenPoint decision gave 
them a contrary argument. As discussed earlier, the defendants previously engaged in over a year 
and a half of litigation on the merits before moving to dismiss the action as time-barred after 
GreenPoint suggested a different outcome. EMC and other securitization sponsors also argued 
affirmatively in various lawsuits that trustees did not have a right to sue to enforce the repurchase 
obligation unless and until the loan seller had the opportunity to cure the identified breaches of 
representations and failed to do so.13 In other words, they invoked provisions like the Accrual 
Provision as conditions precedent. Moreover, EMC and other securitization sponsors 
acknowledged in other proceedings that their repurchase obligations survived for the life of the 
trust and that the trustee could bring repurchase claims upon the seller’s failure to repurchase, a 
position that only made sense if the provisions operated as conditions precedent.  

 In connection with the Dismissal Ruling, the parties did not address Aircraft Services, and 
the Dismissal Ruling focused instead on GreenPoint, a case in which a New York federal court 
held parties could not use an accrual provision to extend the statute of limitations under New York 
law. See 991 F. Supp. 2d at 478. The Dismissal Ruling mistakenly interpreted Central Mortgage 
as suggesting the same result under Delaware law. But the agreement in Central Mortgage did not 
contain an actual accrual provision. It contained a notice-and-repurchase provision that provided 
as follows: 

Within 60 days of the earlier of either discovery by or notice to the Seller of any such 
breach of a representation or warranty which materially and adversely affects the 
ownership interest of the Servicer in the [s]ervicing [r]ights related to any [m]ortgage 
[l]oan, the Seller shall use its best efforts to promptly cure such breach in all material 
respects, and if such breach cannot be cured, the Seller shall, at the Servicer’s option, 
repurchase the [s]ervicing [r]ights affected by such breach at [a price set by a 
contractual formula]. 

2012 WL 3201139, at *6. Technically, this was not a contractual provision addressing the accrual 
of claims, but rather a provision governing the Seller’s obligation to cure, and the Central 
Mortgage decision did not consider whether it operated as a condition precedent to suit. For 
purposes of the timelines analysis in that case, the Central Mortgage decision considered only 
whether common law tolling applied to the plaintiff’s claims. 

 The Dismissal Ruling gave insufficient weight to the Aircraft Services line of authority, 
while reading Central Mortgage too broadly as suggesting implicitly that the Accrual Provision 
could not extend the statue of limitations. Assuming that the Borrowing Statute called for applying 
Delaware’s shorter statute of limitations period, then Delaware’s rules about the operation of that 
shorter period, including when claims accrue, also applied.15 Under those rules, the Accrual 
Provision operated as a condition precedent to when a claim arose and the statute of limitations 
began to run. That condition could not have been met until the Trust demanded in December 2011 
that EMC comply with the Repurchase Provision and then EMC failed to repurchase loans within 
90 days of notice. The Trust filed suit on July 16, 2012, some four months after EMC breached its 
obligations, well within a three-year limitations period. Therefore, assuming that the Borrowing 
Statute called for the application of Delaware’s three-year statute of limitations, the Trustee’s 
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claims were timely, and reconsideration is warranted. 

C. Section 8106(c) 

 Finally, again assuming that the Borrowing Statute called for the application of Delaware’s 
three-year statute of limitations, reconsideration is warranted because of Section 8106(c). That 
statutory amendment became effective on August 1, 2014, before the court’s ruling on the motion 
to dismiss. It states: 

Notwithstanding anything to the contrary in this chapter (other than Section 8106(b)) 
or in § 2-725 of Title 6, an action based on a written contract, agreement or 
undertaking involving at least $100,000 may be brought within a period specified in 
such written contract, agreement or undertaking provided it is brought prior to the 
expiration of 20 years from the accruing of the cause of such action. 

10 Del. C. § 8106(c). The court was aware that the General Assembly had enacted Section 8106(c), 
but had not focused on the effective date. If the Dismissal Ruling had taken into account the 
effectiveness of Section 8106(c), then the result would have been different. 

 Section 8106(c) was intended to allow parties to contract around Delaware’s otherwise 
applicable statute of limitations for certain actions based on a written contract, agreement or 
undertaking. Synopsis to House Bill No. 363. By stating that the written contract, agreement, or 
undertaking could refer to a “period specified,” Section 8106(c) created a flexible framework for 
defining the time in which suit can be brought. Although the “period specified” could refer to a 
particular date or a period measured in traditional units of time (e.g., months, days, years), the 
amendment equally contemplated other measures, such as “a period of time defined by reference 
to the occurrence of some other event or action, another document or agreement or another 
statutory period” or even “an indefinite period of time.” Id. If the contract specified an indefinite 
period, then the action nevertheless must be brought “prior to the expiration of 20 years from the 
accruing of the cause of such action.” 10 Del. C. § 8106(c). 

 1. Retroactivity 

 Because the General Assembly enacted Section 8106(c) after the securitization closed, the 
defendants contend that it should not apply retroactively to the Trust’s claims. Delaware precedent 
explains that a modification of a limitations period is a procedural matter affecting remedies rather 
than a change in substantive law. Ordinary presumptions against retroactivity do not apply, and 
the modification applies to ongoing suits absent a showing of manifest injustice. The current case 
does not present any concerns of injustice that would limit the application of Section 8106(c). […] 

 2. The Application Of Section 8106(c) To The Purchase Agreement 

 The Purchase Agreement contains provisions designed to modify the statute of limitations 
for purposes of claims for breaches of representations and warranties. Under Section 8106(c), those 
provisions are valid and effective. 

 Parties typically make representations in a transaction agreement so that the representations 
“can provide a basis to avoid closing to the extent that their truth is made a condition to closing.” 
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GRT, Inc. v. Marathon GTF Tech., Ltd., 2011 WL 2682898, at *13 (Del. Ch. July 11, 2011). 
Absent contract language providing to the contrary, pre-closing representations about the acquired 
property interest become ineffective post-closing under the same rationale that causes 
representations about real property to merge with a warranty deed. Id. at *13 & n.70 (citing Lou 
R. Kling & Eileen T. Nugent, Negotiated Acquisitions of Companies, Subsidiaries and Divisions 
§ 15.02[2] and ABA Revised Model Stock Purchase Agreement With Commentary, Working 
Draft (Dec. 14, 2009) § 11.1 cmt. at 198). Parties can contract for representations to survive closing 
by incorporating a survival clause in the transaction agreement. Id at *14. 

 Once a transaction agreement provides for representations to survive closing, the next 
question is how long they can survive. Before the effectiveness of Section 8106(c), the maximum 
survival period was three years, because of certain Delaware decisions which held that parties 
could shorten but not lengthen a statute of limitations by contract.* But with the effectiveness of 
Section 8106(c), parties can now extend the statute of limitations up to a maximum of twenty 
years. 

 Section 17 of the Purchase Agreement, entitled “Representations, Warranties and 
Agreements to Survive Delivery,” provided for survival of the Loan Representations. It stated: 

All representations, warranties and agreements contained in this Agreement, or 
contained in certificates of officers of [EMC] submitted pursuant hereto, shall remain 
operative and in full force and effect and shall survive delivery of the Mortgage Loans 
to [to the Trustee].18 Subsequent to the delivery of the Mortgage Loans . . . each of 
[EMC’s] representations and warranties contained herein with respect to the Mortgage 
Loans shall be deemed to relate to the Mortgage Loans actually delivered . . . and 
included in the Final Mortgage Loan Schedule and any Replacement Mortgage Loan 
. . . . 

MLPA § 17. The Accrual Provision then operated to extend the statute of limitations up to the 
statutory maximum of twenty years. It stated that 

[a]ny cause of action against [EMC] or relating to or arising out of a breach by [EMC] 
of any representations and warranties made in this Section 7 shall accrue as to any 
Mortgage Loan upon (i) discovery of such breach by [EMC] or notice thereof by the 
party discovering such breach and (ii) failure by [EMC] to cure such breach, purchase 
such Mortgage Loan or substitute a qualifying Replacement Mortgage Loan pursuant 
to the terms hereof. 

MLPA § 7. Under the language of the agreement, a cause of action would accrue only when both 
conditions were met, i.e., after both discovery of the breach by EMC and EMC’s failure to take 
remedial action. 

 Taken together, this scheme constituted “a period of time defined by reference to the 
occurrence of some other event or action” that is a sufficient “period specified” for purpose of 
Section 8106(c). The provisions established a “period specified” in which EMC’s representations 
remained operative following closing, and the three-year statute of limitations for the Trustee’s 
cause of action for breach was extended so that it would not begin to run until after the events 
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specified in Section 7 of the Purchase Agreement, i.e., after both discovery of the breach by EMC 
and EMC’s failure to take remedial action, occurred. Because this structure does not specify an 
outside date for bringing claims, it is subject to the statutory maximum in Section 8106(c), such 
that any claim by the Trustee must be brought prior to the expiration of twenty years after the 
closing of the securitization, or June 28, 2026. 

 The Trustee brought its claims within three years after both discovery of the breach by 
EMC and EMC’s failure to take the contractually required remedial action. EMC refused to 
provide a make-whole payment for all but a small fraction of the loans that the plaintiff identified 
as defective during a process that began in December 2011. The Trustee filed its original complaint 
in this court on July 16, 2012. Once Section 8106(c) eliminated any challenge to the validity of 
the Accrual Provision, then the defendants’ statute of limitations argument became ineffective. 
[…] 

 * Menefee, ex rel. Menefee v. State Farm Mut. Ins. Co., 1986 WL 630314, at *1 (Del. Super. July 11, 
1986) (“[A] contract provision for a longer period of limitation than provided by the applicable statute would be 
void as against public policy.”); Shaw v. Aetna Life Ins. Co., 395 A.2d 384, 386-87 (Del. Super. 1978) (“Two 
parties contracting between themselves cannot agree to circumvent the [statute of limitations] as mandated by 
the legislature in its attempt to protect the public interests.”); see Aircraft Serv., 2014 WL 4101660, at *4 
(“Delaware courts have held that parties to a contract may not circumvent the law by extending statutes of 
limitations[.]”); Bonanza Rest. Co. v. Wink, 2012 WL 1415512, at *1 (Del. Super. Apr. 17, 2012) (“A contractual 
provision that extends a statutory limitations violates public policy and is not enforceable.”), aff’d, 65 A.3d 616 
(Del. 2013). Notwithstanding these decisions, Delaware Supreme Court precedent enabled sophisticated parties 
who knew the trick to extend the statute of limitations through the simple expedient of adding “the word ‘seal’ 
next to an individual’s signature.” Whittington, 991 A.2d at 14. That single word operated to extend the statute 
of limitations for a breach of contract action from three years to twenty years. Id. Parties then could shorten the 
twenty-year statute of limitations for the sealed agreement, enabling a contract to specify a statutes of limitations 
period longer than three years and up to twenty years. See Melissa DiVincenzo, Repose vs. Freedom - 
Delaware’s Prohibition on Extending the Statute of Limitations by Contract: What Practitioners Should Know, 
12 Del. L. Rev. 29, 51 (2010) (describing mechanism and its utility). But parties who did not know the “sealed” 
trick were limited to a three-year maximum, even if they tried to make their representations last longer by stating 
that they would. 

 
8.3 Escrows and Holdbacks 
 
8.3.1 Example	of	An	M&A	Indemnity	Escrow	Agreement	
 
[Source:  https://www.sec.gov/Archives/edgar/data/1070081/000110465918046031/a18-
17399_1ex2d1.htm]  
 

FORM OF ESCROW AGREEMENT 
 
THIS ESCROW AGREEMENT (as the same may be amended or modified from time to time 
pursuant hereto, this “Escrow Agreement”) is made and entered into as of [   ], 2018, by and 
among: PTC Therapeutics, Inc., a Delaware corporation (the “Buyer”); Shareholder 
Representative Services LLC, a Colorado limited liability company, solely in its capacity as the 
representative of the Company Equityholders (the “Company Equityholder Representative”); and 
JPMorgan Chase Bank, N.A. (the “Escrow Agent”).  The Buyer and the Company Equityholder 
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Representative are sometimes referred to individually as a “Party” and together as the “Parties.” 
 
 WHEREAS, the Buyer, the Company Equityholder Representative, Agilis 
Biotherapeutics, Inc., a Delaware corporation (the “Company”), and Agility Merger Sub, Inc., a 
Delaware corporation (“Merger Sub”), have entered into the Agreement and Plan of Merger 
dated as of July 19, 2018 (the “Merger Agreement”), pursuant to which, on the terms set forth 
therein, Merger Sub is merging with and into the Company, with the Company as the surviving 
corporation and continuing as a wholly owned subsidiary of the Buyer; 
 
 WHEREAS, pursuant to the Merger Agreement, the Parties have agreed to deposit in 
escrow certain funds in the Escrow Fund (as defined below); and 
 
 WHEREAS, the Parties wish such deposit to be subject to the terms and conditions set 
forth in the Merger Agreement and herein. 
 
 NOW THEREFORE, in consideration of the foregoing and of the mutual covenants 
hereinafter set forth, the parties hereto agree as follows: 
 
 1.  Capitalized Terms.  As between the Parties, capitalized terms used and not otherwise 
defined herein shall have the meanings ascribed to such terms in the Merger Agreement.  It is 
understood that the Escrow Agent shall be bound by and look only to the terms defined within 
this Escrow Agreement. 
 
 2.  Establishment of Escrow.  The Merger Agreement provides for the establishment of 
the escrow arrangements set forth in this Escrow Agreement. 
 
 3.  Appointment.  The Parties hereby appoint the Escrow Agent as their escrow agent for 
the purposes set forth herein, and the Escrow Agent hereby accepts such appointment and agrees 
to act as escrow agent in accordance with and under the terms and conditions set forth herein. 
 
 4.  Escrow Amounts.  The Buyer agrees to deposit with the Escrow Agent an amount 
equal to $2,500,000 in cash (the “Escrow Amount”).  The Escrow Agent shall hold the Escrow 
Amount in a separate account for the benefit of the Buyer and the Company Equityholder 
Representative (on behalf of the Company Equityholders) and, subject to the terms and 
conditions hereof, shall invest and reinvest, as directed in Section 5, the Escrow Amount and the 
proceeds thereof.  As used herein, “Escrow Fund” means, as of any time, the Escrow Amount, 
including any interest or other amounts earned thereon prior to such time, less (a) any investment 
losses thereon incurred prior to such time and (b) disbursements therefrom prior to such time in 
accordance with this Escrow Agreement.  
 

5.  Investment of Escrow Fund.  During the term of this Escrow Agreement, the Escrow 
Fund shall be invested in an interest bearing demand deposit account at JPMorgan Chase Bank, 
N.A. or a successor investment offered by the Escrow Agent.  Interest bearing demand deposit 
accounts have rates of compensation that may vary from time to time as determined by the 
Escrow Agent.  No other investment is permitted hereunder. The Escrow Agent will not provide 
supervision, recommendations or advice relating to Funds invested in the interest bearing 
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demand deposit account. The Escrow Agent shall not have any liability for any loss sustained as 
a result of any investment made pursuant to the terms of this Agreement or as a result of any 
liquidation of the investment prior to its maturity or for the failure of an Authorized 
Representative of the Parties to give the Escrow Agent instructions to invest or reinvest the Fund. 
 
 6.  Disposition and Termination. 
 
 (a)  Except as otherwise set forth in Sections 6(c) & 11(b) below, the Escrow Agent shall 
disburse the Escrow Fund in accordance with either (i) a joint written instruction signed by an 
Authorized Representative of each Party or (ii) written instructions delivered to the Escrow 
Agent by an Authorized Representative of the instructing Party given to effectuate an attached 
copy of a final, non-appealable order or judgment by a court of competent jurisdiction as to the 
disbursement of all or some of the Escrow Fund accompanied by written certification from 
counsel for the instructing Party attesting that such order or judgment is final and not subject to 
further proceedings or appeal (collectively “Court Order”). The Escrow Agent shall be entitled 
conclusively to rely upon any such certification and instruction and shall have no responsibility 
to review the attached order/judgment to which such certification and instruction refers or to 
make any determination as to whether such order/judgment is final, not subject to further 
proceedings or appeals or otherwise binding upon the Parties. 
 
 (b)  At any time, but no later than 5:00 p.m., Eastern Time on the date of the final 
determination of the Final Closing Adjustment pursuant to Section 2.6 of the Merger Agreement 
(the “Escrow Expiration Date”) for which the Escrow Agent has received prior written notice 
from Authorized Representatives of the Parties of such date, the Buyer may deliver to the 
Escrow Agent, with a copy concurrently delivered to the Company Equityholder Representative, 
a written notice in substantially the form attached hereto as Exhibit A, making a claim for 
payment of the Final Closing Adjustment, pursuant to Section 2.6 of the Merger Agreement, or 
all or a portion of the Escrow Fund with respect to any claim for indemnification by the Buyer 
under the Merger Agreement.  The Escrow Agent shall hold the amount of the Final Closing 
Adjustment or any Damages claimed in any such claim for indemnification (the “Claimed 
Amount”) until the Escrow Agent receives either (i) a joint written instruction signed by an 
Authorized Representative of each Party or (ii) a Court Order.  For the avoidance of doubt, the 
joint written instruction contemplated by clause (i) of the immediately preceding sentence may 
provide for release of all, or only a portion of, the Claimed Amount. 
 
 (c)   On the first Business Day after the Escrow Expiration Date, the Escrow Agent 
pursuant to written instructions from the Company Equityholder Representative shall disburse to 
American Stock Transfer & Trust Company, LLC, as paying and exchange agent (for 
disbursement in respect of all shares of Company Stock and any Company Warrants in 
accordance with the Merger Agreement, subject to the terms and conditions thereof) and to the 
Company (for disbursement to former holders of Vested Company Options in accordance with 
the Merger Agreement, subject to the terms and conditions thereof), any amounts remaining in 
the Escrow Fund, less any Pending Claim Amount (as defined below).  For avoidance of doubt, 
the Escrow Agent shall rely solely upon the written instructions that it receives from the 
Company Equityholder Representative without determining whether any such instructions and 
disbursement in connection with such instructions are in accordance with the Merger Agreement.  
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The “Pending Claim Amount” means (i) the aggregate Claimed Amount set forth in any and all 
notices timely delivered by the Buyer pursuant to Section 6(b) above with respect to claims for 
payment of the Final Closing Adjustment or indemnification under the Merger Agreement that 
remain unresolved as of the Escrow Expiration Date and (ii) any portion of the Escrow Fund that 
has been finally determined to be payable to the Buyer but that has not been paid as of the 
Escrow Expiration Date.  Thereafter, the Pending Claim Amount shall be disbursed as and to the 
extent provided in Section 6(b)(i) or (ii) above, and an Authorized Representative of the 
Company Equityholder Representative shall submit to the Escrow Agent an updated letter of 
instruction in connection with any such subsequent disbursement payable for the benefit of the 
Company Equityholders. 
 
 (d)  Notwithstanding anything to the contrary contained in this Section 6, the Escrow 
Agent may assume that any notice of claim, notice of dispute or other notice of any kind required 
to be delivered to the Escrow Agent and any other person has been received by such other person 
on the date it has been received by the Escrow Agent, but the Escrow Agent need not inquire or 
verify such receipt.  Upon delivery of the entire amount of the Escrow Fund by the Escrow 
Agent in accordance with this Escrow Agreement, this Escrow Agreement shall terminate, and 
the related account shall be closed, subject to the provisions of Sections 9 and 10. 
 
 7.  Escrow Agent. 
 
 (a)  The Escrow Agent shall have only those duties as are specifically and expressly 
provided herein, which shall be deemed purely ministerial in nature, and no other duties, 
including but not limited to any fiduciary duty, shall be implied.  The Escrow Agent shall neither 
be responsible for, nor chargeable with, knowledge of, nor have any requirements to comply 
with, the terms and conditions of any other agreement, instrument or document between the 
Parties, in connection herewith, or court order delivered pursuant to Section 6, if any, including 
without limitation the Merger Agreement, nor shall the Escrow Agent be required to determine if 
any person or entity has complied with any such agreements or court order, nor shall any 
additional obligations of the Escrow Agent be inferred from the terms of such agreements or 
Court Order, even though reference thereto may be made in this Escrow Agreement.  In the event 
of any conflict between the terms and provisions of this Escrow Agreement, those of the Merger 
Agreement, any schedule or exhibit attached to the Escrow Agreement, or any other agreement 
among the Parties, as between the Parties (or either of them), on the one hand, and the Escrow 
Agent, on the other hand, the terms and conditions of this Escrow Agreement shall control.  The 
Escrow Agent may conclusively rely upon and shall not be liable for acting or refraining from 
acting upon any written notice, document, instruction or request furnished to it by a Party 
hereunder and believed by it to be genuine and to have been signed by an Authorized 
Representative of such Party, without inquiry and without requiring substantiating evidence of 
any kind.  The Escrow Agent shall not be liable to any Party, any beneficiary or other person for 
refraining from acting upon any instruction setting forth, claiming, containing, objecting to, or 
related to the transfer or distribution of the Escrow Fund, or any portion thereof, unless such fund 
transfer instruction shall have been delivered to the Escrow Agent in accordance with Section 13 
below and the Escrow Agent has been able to satisfy any applicable security procedures as may 
be required thereunder.  The Escrow Agent shall be under no duty to inquire into or investigate 
the validity, accuracy or content of any such document, notice, instruction or request.  The 
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Escrow Agent shall provide to the Buyer and the Company Equityholder Representative monthly 
statements identifying transactions, transfers or holdings of the Escrow Fund. 
 
 (b)  The Escrow Agent shall not be liable for any action taken, suffered or omitted to be 
taken by it in good faith except to the extent that a final adjudication of a court of competent 
jurisdiction determines that the Escrow Agent’s fraud, bad faith, gross negligence or willful 
misconduct caused any direct loss to either Party.  The Escrow Agent may execute any of its 
powers and perform any of its duties hereunder directly or through affiliates, agents or attorneys, 
and shall be liable only for the fraud, bad faith, gross negligence or willful misconduct (as finally 
adjudicated in a court of competent jurisdiction) of any such affiliate or agents.  The Escrow 
Agent may consult with counsel, accountants and other skilled persons to be selected and 
retained by it.  The Escrow Agent shall not be liable for any action taken, suffered or omitted to 
be taken by it in accordance with, or in reasonable reliance upon, the advice or opinion of any 
such counsel, accountants or other skilled persons.  In the event that the Escrow Agent shall be 
uncertain or believe there is some ambiguity as to its duties or rights hereunder or shall receive 
instructions, claims or demands from any Party which, in its opinion, conflict with any of the 
provisions of this Escrow Agreement, it shall be entitled to refrain from taking any action and its 
sole obligation shall be to keep safely all property held in escrow until it shall be given a 
direction in writing signed by the Buyer and the Company Equityholder Representative which 
eliminates such ambiguity or uncertainty to the reasonable satisfaction of Escrow Agent or by a 
final and non-appealable order or judgment of a court of competent jurisdiction. The Parties 
agree to pursue any redress or recourse in connection with any dispute without making the 
Escrow Agent a party to the same, other than to the extent such relates to the actual or alleged 
fraud, bad faith, gross negligence or willful misconduct of the Escrow Agent.  Anything in this 
Escrow Agreement to the contrary notwithstanding, in no event shall the Escrow Agent be liable 
for special, incidental, punitive, indirect or consequential loss or damage of any kind whatsoever 
(including but not limited to lost profits), even if the Escrow Agent has been advised of the 
likelihood of such loss or damage and regardless of the form of action. 
 
 8.  Succession; Removal. 
 
 (a)  The Escrow Agent may resign and be discharged from its duties or obligations 
hereunder by giving not less than thirty (30) days’ advance notice in writing of such resignation 
to the Parties specifying a date when such resignation shall take effect, and upon such notice, the 
Company Equityholder Representative and the Buyer may appoint a successor escrow agent. The 
Company Equityholder Representative and the Buyer agree that a successor escrow agent they 
appoint will be a banking or trust company having capital and surplus in excess of One Billion 
Dollars ($1,000,000,000) and will be organized under the laws of the United States of America.  
If the Parties have failed to appoint a successor escrow agent prior to the expiration of thirty (30) 
days following receipt of the notice of resignation, the Escrow Agent may either (i) interplead 
the remaining Escrow Fund with a court located in the State of New York and the costs, 
expenses and reasonable attorney’s fees which are incurred in connection with such proceeding 
may be charged against and withdrawn from the Escrow Fund, or (ii) petition any court of 
competent jurisdiction for the appointment of a successor escrow agent or for other appropriate 
relief, and any such resulting appointment shall be binding upon all of the Parties.  The Escrow 
Agent’s sole responsibility after such thirty (30) day notice period expires shall be to hold any 



 / LAW 5413 MERGERS AND ACQUISITIONS / 671 
 

 

remaining Escrow Fund (without any obligation to reinvest the same) and to deliver the same to 
a designated substitute escrow agent, if any, or in accordance with the directions of a final order 
or judgment of a court of competent jurisdiction, at which time of delivery the Escrow Agent’s 
obligations hereunder shall cease and terminate, subject to the provisions of Sections 9 and 10 
hereunder.  The Escrow Agent shall have the right to withhold an amount equal to any amount 
due and owing to the Escrow Agent, plus any costs and expenses the Escrow Agent shall 
reasonably believe may be incurred by the Escrow Agent in connection with the termination of 
the Escrow Agreement. 
 
 (b)  The Buyer and the Company Equityholder Representative, acting together, shall have 
the right to terminate the appointment of the Escrow Agent, at any time after giving not less than 
thirty (30) days prior written notice to the Escrow Agent, specifying the date upon which such 
termination shall take effect.  After such date, the Escrow Agent shall have no further obligation 
hereunder except to hold any remaining Escrow Fund as depository.  The Buyer and the 
Company Equityholder Representative agree that they will jointly appoint a successor escrow 
agent effective with the termination of the Escrow Agent hereunder.  The Escrow Agent shall 
refrain from taking any action until it shall receive joint written instructions from the Buyer and 
the Company Equityholder Representative designating the successor escrow agent.  The Escrow 
Agent shall deliver all amounts remaining in the Escrow Fund to such successor escrow agent in 
accordance with such instructions and upon receipt of the Escrow Fund, the successor escrow 
agent shall be bound by all of the provisions hereof. 
 
 (c)   Any entity into which the Escrow Agent may be merged or converted or with which 
it may be consolidated, or any entity to which all or substantially all the escrow business may be 
transferred, shall be the Escrow Agent under this Escrow Agreement without further act. 
 
 9.  Compensation and Reimbursement.  The Buyer and the Company Equityholder 
Representative (on behalf of the Company Equityholders) shall be responsible for (a) paying the 
Escrow Agent for the services to be rendered hereunder, along with any fees or charges for 
accounts, including those levied by any governmental authority which the Escrow Agent may 
impose, charge or pass-through, which unless otherwise agreed by the Parties in writing shall be 
as described in Schedule 1 attached hereto, and (b) paying or reimbursing the Escrow Agent 
upon request for all reasonable out-of-pocket expenses, disbursements and advances, including, 
without limitation, reasonable attorney’s fees and expenses, incurred or made by it in connection 
with the performance, modification and termination of this Escrow Agreement.  All amounts 
payable to the Escrow Agent under this Section 9 shall be paid fifty percent (50%) by the Buyer 
and fifty percent (50%) by the Company Equityholder Representative (as Company Transaction 
Expenses, to the extent known on the date hereof, or otherwise from the Company Equityholder 
Representative Expense Amount).  Each Party further agrees to the disclosures and agreements 
set forth in Schedule 1. 
 
 10.  Indemnity.  The Buyer and the Company Equityholder Representative (solely on 
behalf of the Company Equityholders and in its capacity as the Company Equityholder 
Representative, not in its individual capacity) shall jointly and severally indemnify, defend and 
save harmless the Escrow Agent and its affiliates and their respective successors, assigns, agents 
and employees (the “indemnitees”) from and against any and all losses, damages, claims, 
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liabilities, penalties, judgments, settlements, litigation, investigations, costs or expenses 
(including, without limitation, the reasonable fees and expenses of outside counsel) (collectively 
“Escrow Agent Damages”) arising out of or in connection with (a) the Escrow Agent’s execution 
and performance of this Escrow Agreement, tax reporting or withholding, the enforcement of 
any rights or remedies under or in connection with this Escrow Agreement, or as may arise by 
reason of any act, omission or error of the indemnitee, except in the case of any indemnitee to the 
extent that such Escrow Agent Damages are finally adjudicated by a court of competent 
jurisdiction to have been primarily caused by the fraud, bad faith, gross negligence or willful 
misconduct of any indemnitee, or (b) its following any instructions or other directions, whether 
joint or singular, from the Parties, except to the extent that its following any such instruction or 
direction is expressly forbidden by the terms hereof.  As agreed to between only the Buyer and 
the Company Equityholder Representative, such Escrow Agent Damages shall be divided 
equally between the Buyer, on the one hand, and Company Equityholder Representative (on 
behalf of the Company Equityholders), on the other hand.  The Parties hereto acknowledge that 
the foregoing indemnities shall survive the resignation, replacement or removal of the Escrow 
Agent or the termination of this Escrow Agreement.  The Buyer, on the one hand, and the 
Company Equityholder Representative (on behalf of the Company Equityholders), on the other 
hand, shall have a right of contribution against the other (including enforcement costs) for any 
indemnity payment made pursuant to this Section 10 or any other payment hereunder as to which 
the Buyer and the Company Equityholder Representative (on behalf of the Company 
Equityholders) are each responsible for one-half of the payment. Any party entitled to 
indemnification under this Section 10 (the “Indemnified Party”) shall give prompt written notice 
to the other party that is obligated to provide indemnification (the “Indemnifying Party”), of any 
suit, claim, proceeding, demand or liability (collectively, a “Claim”), and will reasonably 
cooperate with the Indemnifying Party, at the Indemnifying Party’s expense, in the defense or 
settlement thereof.  Failure to provide prompt notice shall not affect the indemnification provided 
hereunder except that the Indemnifying Party has actually been materially prejudiced as a result 
of such failure.  The Indemnifying Party shall have the right to have sole control of the defense 
of any Claim and of all negotiations for its settlement or compromise; provided, that if the 
Indemnifying Party elects not to assume the defense of such Claim, the Indemnified Party may 
pay, compromise and defend such Claim and seek indemnification for any and all Losses based 
upon, arising from or relating to such Claim.  In conjunction with the Indemnifying Party’s 
handling of Claims in accordance with this subsection, the Indemnified Party shall have the right, 
at its sole option, to be represented in any action or proceeding by independent counsel of the 
Indemnified Party’s own choice, provided that the exercise of such right shall not affect the 
obligations of the Indemnifying Party pursuant to this Section 10. For the avoidance of doubt, it 
is understood and agreed that the intent of  the parenthetical “(solely on behalf of the Company 
Equityholders and its capacity as Company Equityholder Representative and not in its individual 
capacity)” in this Agreement, it is to clarify that the Buyer and the Company Equityholders are 
the parties with economic interests in the Merger Agreement, and the Company Equityholders 
shall ultimately be responsible to the Company Equityholder Representative for any 
indemnification obligations or liabilities that the Company Equityholder Representative has to 
the Escrow Agent hereunder. Accordingly, such clauses clarify the Company Equityholder 
Representative’s recourse to the Company Equityholders and are not meant to limit the Company 
Equityholder Representative’s capacity or liability as between itself and the Escrow Agent under 
the Indemnity in this Section or under any other provision in this Agreement.  The Parties hereby 
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grant a right of set off against the Fund for the payment of any claim for indemnification, fees, 
expenses and amounts due to the Escrow Agent or an Indemnitee. 
 
 11.  Tax Matters. 
 
 (a)  Each Party has provided the Escrow Agent with its fully executed Internal Revenue 
Service (“IRS”) Form W-9, the appropriate IRS Form W-8, whichever is appropriate, and/or 
other required documentation reasonably requested to validate the form provided or, to the extent 
required, of any Person on whose behalf such Party may receive payments under this Agreement.  
All interest or other income earned from the investment of the Escrow Fund under this Escrow 
Agreement shall be allocated to the Buyer and reported, as and to the extent required by law, by 
the Escrow Agent to the IRS, or any other taxing authority, and to the Buyer, on IRS Form 1099 
or IRS Form 1042-S (or other appropriate form) as income earned from the Escrow Fund by the 
Buyer whether or not said income has been distributed during such year.  The Escrow Agent 
shall withhold any taxes it reasonably determines to be required in the absence of a properly 
executed IRS Form W-9 (or Form W-8, as applicable) or as otherwise required by applicable 
law, and shall remit such taxes to the appropriate authorities. The Parties hereby agree that no 
other tax withholding or information reporting of any kind is required to be performed under 
current law by the Escrow Agent under this Agreement. 
 
 (b)  For each calendar quarter or portion thereof for which there are amounts in the 
Escrow Fund, an amount in cash equal to twenty-six percent (26%) of the interest and other 
income earned during such calendar quarter with respect to the Escrow Fund shall be distributed 
to the Buyer, to the account identified in writing by the Buyer on Exhibit B hereto, within five 
(5) Business Days  after the end of such calendar quarter for the purpose of making the 
applicable tax payments for such income. 
 
 12.  Notices. Except as otherwise expressly required in Section 13, all communications 
hereunder shall be in writing and all instructions from a Party or the Parties to the Escrow Agent 
shall be executed by an Authorized Representative of the Company Equityholder Representative 
or the Buyer, and except for communications from the Parties setting forth, claiming, containing, 
objecting to, or in any way related to the transfer or distribution of funds, including but not 
limited to funds transfer instructions (all of which shall be specifically governed by Section 13 
below), shall be deemed to be duly given and received: (a) if delivered personally, as of the date 
received, (b) if delivered by a nationally recognized overnight delivery service, one (1) Business 
Day after being sent to such delivery service, or (c) if sent via facsimile, electronic mail or 
similar electronic transmission, as of the date received, to such party at its address set forth 
below (or such other address as it may from time to time designate in writing to the other parties 
hereto): 
 
 If to the Buyer: 
 
 PTC Therapeutics, Inc. 
 100 Corporate Court 
 South Plainfield, NJ 0708 
 Attention:  Mark E. Boulding Exec. VP and Chief Legal Officer 



 / LAW 5413 MERGERS AND ACQUISITIONS / 674 
 

 

 Telecopy:  (908) 222-1128 
 Email copy:  legal@ptcbio.com 
   
 And copies (which shall not constitute notice hereunder) to: 
   
 Wilmer Cutler Pickering Hale and Dorr LLP 
 7 World Trade Center 
 New York, New York 10007 
 Attention: 

Hal J. Leibowitz, Esq. 
Steven D. Singer, Esq. 
Brian A. Johnson, Esq. 

 Telecopy: (617) 526-6461 
 Email copy: 

hal.leibowitz@wilmerhale.com  
steven.singer@wilmerhale.com  
brian.johnson@wilmerhale.com 

   
 If to the Company Equityholder Representative: 
   
 Shareholder Representative Services LLC 
 950 17th Street, Suite 1400 
 Denver, CO 80202 
 Attn: Managing Director 
 Telecopy: (303) 623-0294 
 Email: deals@srsacquiom.com 
   
 And copies (which shall not constitute notice hereunder) to: 
   
 Cooley LLP 
 500 Boylston Street 
 Boston, Massachusetts 02116 
 Attn: Miguel J. Vega, Esq. 
 Telecopy: (617) 937-2400 
 Email: mvega@cooley.com 
   
 If to the Escrow Agent: 
   
 JPMorgan Chase Bank, NA 
 4 New York Plaza, 11th Floor 
 New York, New York 10004 
 Attention: Chris Vetri/Christopher Gilchrist 
 Facsimile: 212-552-2812 
 Email: ec.escrow@jpmorgan.com 
 
Notwithstanding the above, in the case of communications delivered to the Escrow Agent, such 
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communications shall be deemed to have been given on the date received by an officer of the 
Escrow Agent or any employee of the Escrow Agent who reports directly to any such officer at 
the above-referenced office.  In the event that the Escrow Agent, in its sole discretion, shall 
determine that an emergency exists, the Escrow Agent may use such other means of 
communication as the Escrow Agent deems appropriate.  “Business Day” shall mean any day 
other than a Saturday, Sunday or any other day on which the Escrow Agent located at the notice 
address set forth above is authorized or required by law or executive order to remain closed. 
 
 13.  Security Procedures.  Notwithstanding anything to the contrary in Section 12, any 
instructions setting forth, claiming, containing, objecting to, or in any way related to the transfer 
or distribution of the Escrow Fund, must be in writing or set forth in a Portable Document 
Format (“PDF”), executed by the appropriate Party or Parties as evidenced by the signatures of 
the person or persons signing this Escrow Agreement or one of its designated persons as set forth 
on its Designation of Authorized Representative attached hereto as Schedule 2-A and Schedule 
2-B (each an “Authorized Representative”).  Each Designation of Authorized Representatives, as 
applicable, shall be signed by the Secretary, any Assistant Secretary or other duly authorized 
officer of the named Party.  No instruction for or related to the transfer or distribution of the 
Escrow Fund shall be deemed delivered and effective unless the Escrow Agent actually shall 
have received it on a Business Day by facsimile or as a PDF attached to an email only at the fax 
number or email address set forth in Section 12 and as evidenced by a confirmed transmittal to 
the Party’s or Parties’ transmitting fax number or email address, and the Escrow Agent has been 
able to satisfy any applicable security procedures as may be required hereunder. The Escrow 
Agent shall not be liable to any Party or other person for refraining from acting upon any 
instruction for or related to the transfer or distribution of the Escrow Fund if delivered to any 
other fax number or email address, including but not limited to a valid email address of any 
employee of Escrow Agent.  The Parties acknowledge that there are certain security, corruption, 
transmission error or access availability risks associated with using open networks such as the 
Internet and the Parties hereby expressly assume such risks. 
 
 In the event funds transfer instructions are set forth in a permitted instruction from a 
Party or the Parties in accordance with the above, the Escrow Agent is authorized to seek 
confirmation of such instructions by a single telephone call-back to an Authorized 
Representative of the Buyer or the Company Equityholder Representative, as applicable, and the 
Escrow Agent may rely upon the confirmation of such person.  The persons designated as 
Authorized Representatives and telephone numbers for same may be changed only in a writing 
executed by an Authorized Representative of the Buyer or the Company Equityholder 
Representative, or one of their duly authorized officers, as applicable, and actually received and 
acknowledged by the Escrow Agent via facsimile or as a PDF attached to an email. No funds 
will be disbursed to a Party until an Authorized Representative of each such Party, as applicable, 
is able to confirm such instructions by telephone call-back.  The Escrow Agent, any intermediary 
bank and the beneficiary’s bank in any funds transfer may rely upon the identifying number of 
the beneficiary’s bank or any intermediary bank included in funds transfer instructions provided 
by the Buyer and/or the Company Equityholder Representative, as applicable, and confirmed by 
an Authorized Representative of such Party.  Further, the beneficiary’s bank in the funds transfer 
instructions may make payment on the basis of the account number provided in such Party’s 
instructions and confirmed by such Party’s Authorized Representative, even though it identifies a 
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person different from the named beneficiary.  The Parties acknowledge that these security 
procedures are commercially reasonable. 
 
 14.  Confidentiality.  By executing this Escrow Agreement, the Buyer, the Company 
Equityholder Representative and the Escrow Agent acknowledge that this Escrow Agreement 
(including related attachments) contains certain information that is sensitive and confidential in 
nature and, except as otherwise provided by Section 17 below, agree that such information needs 
to be protected from improper disclosure, including the publication or dissemination of this 
Escrow Agreement and related information to individuals or entities not a party to this Escrow 
Agreement. 
 
 15.  Compliance with Court Orders.  In the event that a legal garnishment, attachment, 
levy, restraining notice or court order is served with respect to the Escrow Fund, or the delivery 
thereof shall be stayed or enjoined by an order of a court, or any order, judgment or decree shall 
be made or entered by any court order affecting the property deposited under this Escrow 
Agreement, the Escrow Agent is hereby expressly authorized, in its sole discretion, to obey and 
comply with all writs, orders or decrees so entered or issued, whether with or without 
jurisdiction, and in the event that the Escrow Agent obeys or complies with any such writ, order 
or decree it shall not be liable to any of the Parties or to any other person, entity, firm or 
corporation, by reason of such compliance notwithstanding such writ, order or decree be 
subsequently reversed, modified, annulled, set aside or vacated. 
 
 16.   Miscellaneous.  Except for changes to funds transfer instructions as provided in 
Section 13, the provisions of this Escrow Agreement may be waived, altered, amended or 
supplemented, in whole or in part, only by a writing signed by the Escrow Agent and the Parties.  
Neither this Escrow Agreement nor any right or interest hereunder may be assigned in whole or 
in part by the Escrow Agent or any Party, except as provided in Section 8, without the prior 
consent of the Escrow Agent and the other Parties.  This Escrow Agreement shall be governed 
by and construed under the laws of the State of Delaware without regard to the conflict of law 
rules thereof.  To the extent that in any jurisdiction either Party may now or hereafter be entitled 
to claim for itself or its assets, immunity from suit, execution attachment (before or after 
judgment), or other legal process, such Party shall not claim, and it hereby irrevocably waives, 
such immunity.  Each Party and the Escrow Agent irrevocably waives any objection on the 
grounds of venue, forum non conveniens or any similar grounds and irrevocably consents to 
service of process by mail or in any other manner permitted by applicable law and consents to 
the jurisdiction of the courts located in the State of Delaware.  Each Party and the Escrow Agent 
further hereby waives any right to a trial by jury with respect to any lawsuit or judicial 
proceeding arising or relating to this Escrow Agreement. No party to this Escrow Agreement is 
liable to any other party for losses due to, or if it is unable to perform its obligations under the 
terms of this Escrow Agreement because of acts of God, fire, war, terrorism, floods, strikes, 
electrical outages, equipment or transmission failure, or other causes reasonably beyond its 
control.  This Escrow Agreement may be executed in one or more counterparts, each of which 
shall be deemed an original, but all of which together shall constitute one and the same 
instrument. All signatures of the parties to this Escrow Agreement may be transmitted by 
facsimile or as a PDF or other attachment to an electronic transmission, and such facsimile or 
PDF or other attachment will, for all purposes, be deemed to be the original signature of such 
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party whose signature it reproduces, and will be binding upon such party.  If any provision of 
this Escrow Agreement is determined to be prohibited or unenforceable by reason of any 
applicable law of a jurisdiction, then such provision shall, as to such jurisdiction, be ineffective 
to the extent of such prohibition or unenforceability without invalidating the remaining 
provisions thereof, and any such prohibition or unenforceability in such jurisdiction shall not 
invalidate or render unenforceable such provisions in any other jurisdiction. A person who is not 
a party to this Escrow Agreement shall have no right to enforce any term of this Escrow 
Agreement. Each party represents, warrants and covenants that (i) to its knowledge, each 
document, notice, instruction or request provided by such Party to the Escrow Agent shall 
comply with applicable laws and regulations; (ii) such Party has full corporate or limited liability 
company (as applicable) power and authority to enter into, execute and deliver this Escrow 
Agreement and to perform all of the duties and obligations to be performed by it hereunder; and 
(iii) the person(s) executing this Escrow Agreement on such Party’s behalf and certifying 
Authorized Representative of such Party has been duly and properly authorized to take the 
actions specified for such person in the applicable Schedule 2.  Where, however, the conflicting 
provisions of any such applicable law may be waived, they are hereby irrevocably waived by the 
parties hereto to the fullest extent permitted by law, to the end that this Escrow Agreement shall 
be enforced as written.  Except as expressly provided in Section 10 above, nothing in this Escrow 
Agreement, whether express or implied, shall be construed to give to any person or entity other 
than the Escrow Agent and the Parties any legal or equitable right, remedy, interest or claim 
under or in respect of this Escrow Agreement or any funds escrowed hereunder. 
 
 17.  Information.  Notwithstanding Section 14 above, the Parties authorize the Escrow 
Agent to disclose information with respect to this Escrow Agreement and the account(s) 
established hereunder, the Parties, or any transaction hereunder if such disclosure is: (a) 
necessary, in the Escrow Agent’s opinion, for the purpose of allowing the Escrow Agent to 
perform its duties and to exercise its powers and rights hereunder; (b) to a proposed assignee of 
the rights of Escrow Agent; (c) to a branch, affiliate, subsidiary, employee or agent of the 
Escrow Agent or to their auditors, regulators or legal advisers or to any competent court; (d) to 
the auditors of any of the Parties; or (e) permitted or required by applicable law, regardless of 
whether the disclosure is made in the country in which each Party resides, in which the Escrow 
Fund is maintained, or in which the transaction is conducted.  The Parties agree that such 
disclosures by the Escrow Agent and its affiliates may be transmitted across national boundaries 
and through networks, including those owned by third parties. 
 

[Remainder of page intentionally left blank] 
 
 IN WITNESS WHEREOF, the parties hereto have executed this Escrow Agreement as of 
the date first set forth above. 
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8.4 Attorney’s Fees 
 
8.4.1 Hooper	Associates,	Ltd.	v.	AGS	Computers,	Inc.,	549	N.Y.S.2d	365,	74	N.Y.2d	487,	

548	N.E.2d	903	(N.Y.	1989)	

SIMONS, Judge. 

 This action is based upon a contract between plaintiff, Hooper Associates, Ltd., and 
defendant, AGS Computers, Inc., in which Hooper agreed to purchase computer equipment and 
services from defendant. Plaintiff successfully sued for breach of the contract and the question 
submitted to us, by leave of the Appellate Division, is whether the contract’s indemnity clause 
entitles plaintiff to recover counsel fees incurred in prosecuting the action against defendant also. 
We hold that it does not. 

 In 1977 the parties entered into a written contract whereby defendant agreed to design, 
install and supply a computer for plaintiff. Three years later plaintiff commenced an action for 
compensatory and punitive damages claiming breach of contract, breach of express and implied 
warranties and fraud in the inducement. Plaintiff also asserted an indemnity claim for attorney’s 
fees pursuant to article 9(A) of the contract. 1 At trial the parties agreed to sever the claim for 
attorney’s fees, reserving it for decision by the court after the jury had decided the remaining 
causes of action. 

 The jury held for plaintiff but found that it had suffered no damages. On plaintiff’s 
postverdict motion, Supreme Court awarded nominal damages of $1 plus costs on each of the three 
causes of action. Defendant then moved for summary judgment dismissing plaintiff’s claim for 
attorney’s fees. Supreme Court denied the motion and, on searching the record, granted summary 
judgment to plaintiff. The court found that the contract between the parties was “clear and 
unambiguous in its terms * * * in providing for indemnification of all claims, including reasonable 
attorney’s fees”. Consequently, the court found defendant’s contention that article 9(A) related 
only to the defense of a third-party claim against plaintiff to be without merit. 

 The Appellate Division affirmed, without opinion, 146 A.D.2d 465, 536 N.Y.S.2d 693, 
with Justice Milonas concurring separately on constraint of Breed, Abbott & Morgan v. Hulko, 
139 A.D.2d 71, 531 N.Y.S.2d 240, a decision subsequently affirmed by this court (see, 74 N.Y.2d 
686, 543 N.Y.S.2d 373, 541 N.E.2d 402). It granted defendant leave to appeal on the following 
certified question: “Was the order of the Supreme Court, as affirmed by this Court, properly 
made?” 

 Under the general rule, attorney’s fees are incidents of litigation and a prevailing party may 
not collect them from the loser unless an award is authorized by agreement between the parties, 
statute or court rule (see, Matter of A.G. Ship Maintenance Corp. v. Lezak, 69 N.Y.2d 1, 5, 511 
N.Y.S.2d 216, 503 N.E.2d 681; Mighty Midgets v. Centennial Ins. Co., 47 N.Y.2d 12, 21-22, 416 
N.Y.S.2d 559, 389 N.E.2d 1080; City of Buffalo v. Clement Co., 28 N.Y.2d 241, 262-263, 321 
N.Y.S.2d 345, 269 N.E.2d 895). 2 It is not uncommon, however, for parties to a contract to include 
a promise by one party to hold the other harmless for a particular loss or damage and counsel fees 
are but another form of damage which may be indemnified in this way (see, e.g., Breed, Abbott & 
Morgan v. Hulko, supra; Brooklyn Union Gas Co. v. Shields Detective Bur., 121 A.D.2d 587, 590, 
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503 N.Y.S.2d 852, appeal denied 69 N.Y.2d 610, 517 N.Y.S.2d 1025, 511 N.E.2d 84; Rosano’s 
Farm Store v. International Collection Serv., 115 A.D.2d 195, 196, 495 N.Y.S.2d 264; Lavorato 
v. Bethlehem Steel Corp., 91 A.D.2d 1184, 1185, 459 N.Y.S.2d 170; see also, Zissu v. Bear, 
Stearns & Co., 2nd Cir., 805 F.2d 75, 79-80; Atlantic Richfield Co. v. Interstate Oil Transp. Co., 
2nd Cir., 784 F.2d 106, 115, cert. denied 479 U.S. 817, 107 S.Ct. 75, 93 L.Ed.2d 31). In the contract 
before us the parties provided that defendant must indemnify plaintiff for “reasonable counsel 
fees”. They failed to define the scope of defendant’s promise, however, and thus, we must interpret 
the language and determine whether it is limited to attorney’s fees incurred by plaintiff in actions 
involving third parties or also includes those incurred in prosecuting a suit against defendant for 
claims under the contract. 

 Words in a contract are to be construed to achieve the apparent purpose of the parties. 
Although the words might “seem to admit of a larger sense, yet they should be restrained to the 
particular occasion and to the particular object which the parties had in view” (Robertson v. Ongley 
Elec. Co., 146 N.Y. 20, 23, 40 N.E. 390). This is particularly true with indemnity contracts. When 
a party is under no legal duty to indemnify, a contract assuming that obligation must be strictly 
construed to avoid reading into it a duty which the parties did not intend to be assumed (Levine v. 
Shell Oil Co., 28 N.Y.2d 205, 211, 321 N.Y.S.2d 81, 269 N.E.2d 799; Kurek v. Port Chester Hous. 
Auth., 18 N.Y.2d 450, 456, 276 N.Y.S.2d 612, 223 N.E.2d 25). The promise should not be found 
unless it can be clearly implied from the language and purpose of the entire agreement and the 
surrounding facts and circumstances (Niagara Frontier Transp. Auth. v. Tri-Delta Constr. Corp., 
107 A.D.2d 450, 452, 487 N.Y.S.2d 428, affd. for reasons stated in opn of Justice M. Dolores 
Denman 65 N.Y.2d 1038, 494 N.Y.S.2d 695, 484 N.E.2d 1047; Margolin v. New York Life Ins. 
Co., 32 N.Y.2d 149, 153, 344 N.Y.S.2d 336, 297 N.E.2d 80; Inman v. Binghamton Hous. Auth., 
3 N.Y.2d 137, 147, 164 N.Y.S.2d 699, 143 N.E.2d 895). Inasmuch as a promise by one party to a 
contract to indemnify the other for attorney’s fees incurred in litigation between them is contrary 
to the well-understood rule that parties are responsible for their own attorney’s fees, the court 
should not infer a party’s intention to waive the benefit of the rule unless the intention to do so is 
unmistakably clear from the language of the promise (see, Tokyo Tanker Co. v. Etra Shipping 
Corp., 142 A.D.2d 377, 378, 536 N.Y.S.2d 75; Carr v. First Fed. Sav. & Loan Assn., 132 A.D.2d 
513, 514, 517 N.Y.S.2d 256). 

 The clause in this agreement does not contain language clearly permitting plaintiff to 
recover from defendant the attorney’s fees incurred in a suit against defendant. On the contrary, it 
is typical of those which contemplate reimbursement when the indemnitee is required to pay 
damages on a third-party claim. It obligates defendant to “indemnify and hold harmless [plaintiff] 
* * * from any and all claims, damages, liabilities, costs and expenses, including reasonable 
counsel fees” arising out of breach of warranty claims, the performance of any service to be 
performed, the installation, operation and maintenance of the computer system, infringement of 
patents, copyrights or trademarks and the like. All these subjects are susceptible to third-party 
claims for failures in the installation or operation of the system. None are exclusively or 
unequivocally referable to claims between the parties themselves or support an inference that 
defendant promised to indemnify plaintiff for counsel fees in an action on the contract. 

 Our interpretation also is supported by other provisions in the contract which unmistakably 
relate to third-party claims. Thus, article 9(D) requires plaintiff to “promptly notify” defendant of 
“any claim or litigation to which the indemnity set forth in Sub-Paragraph 9(A) shall apply” and it 
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further provides that defendant “may assume the defense of any such claim or litigation with 
counsel satisfactory to [plaintiff].” To extend the indemnification clause to require defendant to 
reimburse plaintiff for attorney’s fees in the breach of contract action against defendant would 
render these provisions meaningless because the requirement of notice and assumption of the 
defense has no logical application to a suit between the parties. Construing the indemnification 
clause as pertaining only to third-party suits affords a fair meaning to all of the language employed 
by the parties in the contract and leaves no provision without force and effect (see, Corhill Corp. 
v. S.D. Plants, 9 N.Y.2d 595, 599, 217 N.Y.S.2d 1, 176 N.E.2d 37). 

 Plaintiff relies on our decision in Breed, Abbott & Morgan v. Hulko, 74 N.Y.2d 686, 543 
N.Y.S.2d 373, 541 N.E.2d 402, supra, asserting that the Appellate Division there adopted a rule 
liberalizing the interpretation of indemnification clauses when a party seeks indemnification of 
legal expenses incurred in successfully asserting its rights under a contract (139 A.D.2d 71, 74-75, 
531 N.Y.S.2d 240, supra). It contends that our affirmance necessarily embraced this analysis. 

 In Breed, Abbott defendant Hulko contracted to purchase a home from another. Plaintiff 
acted as escrow agent for the parties, holding Hulko’s down payment for delivery to the seller if 
he defaulted. The contract contained an indemnification agreement which provided that Breed, 
Abbott would not be liable to either party to the sale “ ‘for any act or omission except for bad faith 
or gross negligence’ “ and that it would be indemnified and held “ ‘harmless from any claims, 
damages, losses or expenses arising in connection [t]herewith.’ “ (Breed, Abbott & Morgan v. 
Hulko, 139 A.D.2d 71, 72, 531 N.Y.S.2d 240, supra.) Hulko defaulted on the contract of sale and 
Breed, Abbott delivered the down payment to the sellers. Hulko then sued Breed, Abbott, claiming 
that its release to the sellers of the escrow down payment was wrongful. Breed, Abbott prevailed 
and subsequently commenced an action to recover the legal expenses it incurred in defending 
against Hulko’s claim. The Appellate Division reversed Supreme Court’s dismissal of the 
complaint and we affirmed, finding that defendant Hulko had agreed to indemnify plaintiff for the 
legal expenses it incurred in resisting his claims (74 N.Y.2d 686, 687, 543 N.Y.S.2d 373, 541 
N.E.2d 402, supra). 

 Our affirmance in Breed, Abbott did not signal any departure from settled rules. We 
affirmed the Appellate Division’s decision on the narrow ground that the intent of the parties was 
manifest: if the promise to indemnify Breed, Abbott did not extend to “ ‘legal expenses incurred 
in defending against an action by one of the parties alleging misconduct by the escrowee which 
resulted in a determination in favor of the escrowee’ “, it was “ ‘difficult, if not impossible, to 
ascertain for what it was that the parties had agreed to indemnify the escrowee.’ “ (74 N.Y.2d, at 
687, 543 N.Y.S.2d 373, 541 N.E.2d 402 quoting from 139 A.D.2d, at 73, 531 N.Y.S.2d 240.) 

 In this case, however, the potential existed for third-party actions seeking lost profits, 
personal injury or property damages from plaintiff due to a malfunction of the computer resulting 
from defendant’s improper installation or design. The indemnity clause clearly covers those 
circumstances and permitted plaintiff to seek indemnity from defendant for the counsel fees 
incurred in defending such claims. 

 Accordingly, the order of the Appellate Division should be reversed, with costs, 
defendant’s motion for summary judgment granted and the certified question answered in the 
negative. 
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 WACHTLER, C.J., and KAYE, ALEXANDER, TITONE, HANCOCK and 
BELLACOSA, JJ., concur. 

 Order reversed, etc. 

--------------- 

1 Article 9(A) provides: 

“9. INDEMNITY 

“(A) AGS shall at all times indemnify and hold harmless HLTD [Hooper], its successors and assigns and any of 
its officers, directors, employees representatives, and/or agents, and their heirs, executors, administrators, 
successors and assigns or each of them against and from any and all claims, damages, liabilities, costs and 
expenses, including reasonable counsel fees arising out of: 

“(i) Any breach by AGS of any express or implied warranty hereunder and any express representation or 
provision hereof; 

“(ii) The performance of any service to be performed hereunder; 

“(iii) Infringement of the patent rights, copyright or trademark (of which AGS is not the patentee or assignee or 
has not the lawful right to use or transfer same) of any person, firm corporation as a result of any use by HLTD, 
its successors and assigns and any of its officers, directors, employees, representatives, and/or agents of the 
system hereunder; 

“(iv) The installation, operation, and maintenance of the system; or 

“(v) Mechanic’s liens for labor and materials” (emphasis supplied). 

2 One method of providing for attorney’s fees in actions between the parties is to provide for payment as a form 
of liquidated damages. Such fees are enforceable if they are not unconscionable (see, Equitable Lbr. Corp. v. 
IPA Land Dev. Corp., 38 N.Y.2d 516, 381 N.Y.S.2d 459, 344 N.E.2d 391). 

 
9 The Importance of So-Called Boilerplate in M&A Agreements 

9.1 Third Party Beneficiaries, Successors, and Assignees 
 
9.1.1 Dolan	v.	Altice	U.S.,	Inc.	(C.A.	No.	2018-0651-JRS)	(Del.	Ch.	2019)	
 

SLIGHTS, Vice Chancellor 

 Plaintiffs, Charles F. Dolan, Helen A. Dolan, James L. Dolan and Patrick F. Dolan 
(together, the “Dolan family”), are the founders of Cablevision Systems Corp., a publically traded 
Delaware corporation and one of the largest cable operators in the United States. On September 
16, 2015, Cablevision, Altice N.V. and Neptune Merger Sub Corp. entered into an Agreement and 
Plan of Merger (the “Merger Agreement”) whereby Altice agreed to pay $34.90 per share of 
Cablevision stock, resulting in total merger consideration of $17.7 billion (the “Merger”). 

 Among the assets within the Cablevision family acquired in the Merger were a cohesive 
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group of regional cable news television channels, known collectively as News12 Networks LLC 
(“News12”), which serve approximately three million households in New Jersey, Connecticut and 
New York, including two boroughs of New York City and most of Long Island. News12 provides 
hyper-local, 24-hour news coverage in a manner that is unique in the United States. The Dolan 
family were particularly fond of News12 and protective of its legacy. They initially sought to carve 
out News12 from the Merger but eventually relented to pressure from Altice to include the stations 
in the transaction. In exchange for doing so, the Dolan family bargained for a commitment from 
Altice, memorialized in the Merger Agreement at Section 6.4, that Altice would operate News12 
“substantially in accordance with the existing News12 business plan . . . through at least the end 
of plan year 2020[.]” 

 Shortly after the Merger closed, the Dolan family discovered that Altice had laid off several 
News12 employees and planned to lay off more, allegedly in violation of the News12 business 
plan as incorporated in the Merger Agreement. When Altice declined to rescind the layoffs or 
commit to honor the News12 business plan, the Dolan family, along with two News12 employees, 
initiated this action to obtain specific performance of the Merger Agreement. 

 Altice has moved to dismiss. Pointing to the survival clause in the Merger Agreement, 
Altice contends that the commitment to honor the News12 business plan was expressly not among 
the covenants that survived the closing of the Merger. It also argues the Dolan family are not 
parties to, or third-party beneficiaries of, the Merger Agreement and, thus, lack standing to seek 
specific performance of that contract. The Dolan family counter that, notwithstanding the Merger 
Agreement’s survival clause, the covenant at issue, by its terms, extends beyond closing to “at 
least the end of plan year 2020[.]” They also maintain they are either parties to the Merger 
Agreement, even though not identified as such, or third-party beneficiaries, even though the 
Merger Agreement expressly disclaims the existence of third-party beneficiaries. According to the 
Dolan family, if they are not deemed parties to or third-party beneficiaries of the Merger 
Agreement, then there will be no one to enforce Section 6.4, a provision included in the Merger 
Agreement expressly for their benefit. In reply, Altice acknowledges that its construction of the 
Merger Agreement would reduce Section 6.4 to an aspirational, albeit unenforceable, expression 
of then-present intent. To the extent the Dolan family thought they had obtained more, they 
negotiated a “bad deal.” 

 In this Memorandum Opinion, I find that the contested clauses of the Merger Agreement, 
when read together, are ambiguous. On the one hand, there are provisions within the Merger 
Agreement that, by operation, would render Section 6.4 unenforceable. The survival clause does 
not reference Section 6.4, which suggests the clause did not survive the closing of the Merger. The 
Merger Agreement also states that there are no third-party beneficiaries. On the other hand, Section 
6.4 expressly contemplates that Altice will have performance obligations that extend well beyond 
closing. And, by its terms, Section 6.4 is clear that the beneficiaries of Altice’s commitment to 
operate News12 according to the News12 business plan are not parties to the Merger Agreement 
and, therefore, could only enforce that commitment as third-party beneficiaries. Before 
determining that Section 6.4 is, as Altice maintains, nothing more than nugatory placation, it is, in 
my view, appropriate to receive parol evidence to discern if that was the parties’ intent.1 

 For the reasons explained below, the motion to dismiss the Dolan family’s breach of 
contract and related declaratory relief claims is denied.2 The motion to dismiss several of the claims 
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pled as alternatives to breach of contract—breach of the implied covenant of good faith, fraudulent 
inducement and equitable fraud—is granted. All of these claims are supplanted by the breach of 
contract claim. In other words, if there is an enforceable contract upon which Plaintiffs may rest 
their claims, then there is no gap to fill with the implied covenant, there is no need to bootstrap 
fraud and contract claims, and there is no special relationship to support equitable fraud. The claim 
for promissory estoppel survives, however, on the theory that if there is no contract between the 
Dolan family and Altice, as Defendants argue, then the Dolan family has adequately pled there 
was an extra-contractual promise made by Altice with the reasonable expectation that it would 
induce action, reasonable and detrimental reliance upon the promise by the Dolan family, and a 
risk of injustice if the promise is avoided. 

I. FACTUAL BACKGROUND 

 I draw the facts from the allegations in the Complaint, documents incorporated by reference 
or integral to the Complaint and judicially noticeable facts available in public Securities and 
Exchange Commission filings.3 For purposes of this motion to dismiss, I accept as true the 
Complaint’s well-pled factual allegations and draw all reasonable inferences in Plaintiffs’ favor.4 

 A. The Parties 

 Plaintiff, Charles F. Dolan, is the founder and former CEO of Cablevision Systems Corp.5 
Prior to the Merger, he held a 14.1% interest in Cablevision.6 His wife, Helen A. Dolan, also held 
a 14.1% interest.7 One of their sons, James L. Dolan, held a 3.3% interest and is a former CEO of 
Cablevision.8 Another son, Patrick F. Dolan, held a 1.8% interest and was President of News12 at 
the time of and after the Merger.9 

 Plaintiffs, Colleen McVey and Danielle Campbell, are current employees of News12, but 
both are slated to be terminated.10 McVey, an Emmy award-winning news anchor, has worked at 
News12 for over 30 years.11 She regularly appears on air at News12’s leading network, News12 
Long Island.12 Campbell, also an Emmy and Edward R. Murrow award-winning news anchor, has 
worked at News12 for almost 30 years.13 Viewers rate Campbell above average as compared to 
other Long Island reporters and she earns a high awareness score among the viewing public.14 

 Defendants, Altice USA and Altice Europe, are cable, fiber, telecommunications, content 
and media companies. Altice USA, a Delaware corporation, operates in the United States.15 Altice 
Europe, a Dutch naamloze vennootschap (i.e., a Netherlands public limited liability company), is 
the parent of communications companies that operate in Europe, Israel and the Dominican 
Republic.16 Both Altice USA and Altice Europe are successors in interest to Altice N.V.17 

 Nominal Defendant, Cablevision, a Delaware corporation, is wholly-owned and operated 
by Altice.18 The Dolan family founded and led Cablevision until Altice acquired Cablevision in 
2015.19 

 Nominal Defendant, News12, a Delaware limited liability company, is a local television 
network that provides 24-hour “hyper-local” news coverage concentrating on distinct geographic 
areas including New Jersey, Connecticut and New York City.20 Altice acquired News12 as part of 
the Merger.21 
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 B. The Merger 

 In 2015, Altice and the Dolan family began discussing Altice’s possible acquisition of 
Cablevision.22 Initially, the Dolan family declined to include News12 in the transaction, proposing 
instead to spin off the asset to an entity theycontrolled.23 After intense negotiations with Altice, 
the Dolan family relented and agreed to include News12 in the Merger in exchange for assurances 
in the Merger Agreement that Altice would operate News12 in a manner that preserved its 
employee base, quality reporting and programming.24 

 The Dolan family, all of whom were members of Cablevision’s “controlling stockholder 
group,” were not named as parties to the Merger Agreement, but were represented by Debevoise 
& Plimpton LLP in the transaction negotiations.25 As negotiations continued, Altice determined 
that it would be useful to lock up the Dolan family’s shares in favor of the Merger. Here again, 
comforted that Altice had committed to preserve the News12 asset, the Dolan family relented and 
committed by Written Consent to vote their substantial Class B shares “in favor of adoption of the 
Merger Agreement.”26 

 Cablevision, Altice N.V. and Neptune Merger Sub Corp. entered into the Merger 
Agreement on September 16, 2015.27 The Merger consideration totaled $17.7 billion.28 Of that 
amount, the Dolan family received over $2.2 billion, or approximately 20% of the cash component 
of the Merger consideration.29 The transaction closed on June 21, 2016.30 

 C. The Merger Agreement 

 As noted, in exchange for the Dolan family’s agreement to include News12 in the Merger, 
Altice agreed to include a covenant in the Merger Agreement (Section 6.4(f)) that it would operate 
News12 in accordance with the station’s then-existing business plan:31 

(i) Parent will operate News12 Networks LLC (“News12”) from and after [June 21, 
2016] [(“]the Closing[“)] substantially in accordance with the existing News12 
business plan (the “News12 Business Plan”), a true and complete copy of which is 
included in Schedule 6.4(f) of the Company Disclosure Letter, as the same may be 
adjusted as provided in Scheduled 6.4(f), through at least the end of plan year 2020 
within the current News12 footprint as of the date of this Agreement. 
(ii) The Company will operate News12 in accordance with the existing News12 
Business Plan through the Closing. 
(iii) Either party may make reference to Section 6.4(f) and to Schedule 6.4(f) of the 
Company Disclosure Letter in connection with securing franchise and other 
regulatory approvals.32 

 As referenced in Section 6.4(f), the Merger Agreement incorporated the News12 Business 
Plan in Schedule 6.4(f).33 Among other things, that plan provides for News12 to employ a full-
time equivalent headcount of 462 employees for a five-year period—plan years 2016 through 
2020.34 The Business Plan also confirms that Altice will not materially modify News12’s content 
or decrease any of the budgeted expenses, unless News12 should sustain a loss of $60 million or 
more, in which case Altice would be free to modify the plan as needed.35 

 Although, as a practical matter, the Dolan family and News12 employees are the 
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beneficiaries of Section 6.4(f), the Merger Agreement, at Section 9.8, disclaims the existence of 
third-party beneficiaries: 

Except (i) as provided in Section 6.10 (Director and Officer Liability) or Section 9.15 
(Financing Sources) and (ii) for the right of holders of Shares as of the Effective Time, 
after the Effective Time, to receive the aggregate consideration payable pursuant to 
Article IV of this Agreement, which rights set forth in clauses (i) and (ii) of this 
Section 9.8 are hereby expressly acknowledged and agreed by Parent and Merger Sub, 
Parent and the Company hereby agree that their respective representations, 
warranties and covenants set forth in this Agreement are solely for the benefit of 
the other party hereto, in accordance with and subject to the terms of this 
Agreement, and this Agreement is not intended to, and does not, confer upon any 
Person other than the parties hereto any rights or remedies hereunder, including 
the right to rely upon the representations and warranties set forth herein . . . . The 
representations and warranties in this Agreement are the product of negotiations 
among the parties hereto and are for the sole benefit of the parties hereto.36 

The Merger Agreement also contains a survival provision at Section 9.1: 

This Article IX and the agreements of the Company, Parent and Merger Sub contained 
in Article IV and Sections 6.8 (Employee Benefits), 6.9 (Expenses) and 6.10 (Director 
and Officer Liability) shall survive the consummation of the Merger and the 
Transactions. This Article IX and the agreements of the Company, Parent and Merger 
Sub contained in Section 6.9 (Expenses), Section 6.11 (Financing), Section 6.12 
(Indemnification Relating to Financing) and Section 8.5 (Effect of Termination and 
Abandonment) and the Confidentiality Agreement shall survive the termination of this 
Agreement. All other representations, warranties, covenants and agreements in 
this Agreement shall not survive the consummation of the Merger and the 
Transactions or the termination of this Agreement.37 

As the provision clearly reflects, the Parties agreed that only certain covenants, representations, 
warranties and agreements would survive the consummation or termination of the Merger. Section 
6.4(f) was not among them. 

 Finally, the parties agreed in Section 6.8(e), entitled “Employee Benefits,” that: 

Nothing contained in this Agreement is intended to (1) be treated as an amendment 
of any particular Company Plan, (2) prevent Parent, the Surviving Corporation or any 
of their Affiliates from amending or terminating any of their benefit plans or, after the 
Effective Time, any Company Plan in accordance with their terms, (3) prevent 
Parent, the Surviving Corporation or any of their Affiliates, after the Effective 
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Time, from terminating the employment of any Continuing Employee, or (4) 
create any third-party beneficiary rights in any employee of the Company or any 
of its Subsidiaries, any beneficiary or dependent thereof, or any collective bargaining 
representative thereof.38 
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 D. News12 after the Merger 

 In the spring of 2017, after the Merger closed, Altice terminated approximately 70 
employees, allegedly “in direct violation of Section 6.4(f).”39 At the time, Patrick Dolan was 
President of News12 and opposed the layoffs to no avail.40 The layoffs decreased News12’s salary 
spend by about $7 million—dropping Operating Expenses to levels under the allocations in Section 
6.4(f).41 

 After the 2017 layoffs, Altice developed a plan to lay off 10% of News12 employees each 
year.42 On August 21, 2018, Altice’s controlling stockholder, Patrick Drahi, wrote to Patrick Dolan 
to confirm the planned layoffs.43 The downsizing plan contemplates that McVey and Campbell 
will be among the first of the News12 employees to lose their jobs.44 Michael Schreibner, President 
of Altice USA News, explained that the layoffs were necessary to give News12 a “fresh look.”45 
According to Plaintiffs, the termination of long-time, beloved news anchors, coupled with the 
planned structural changes, will negatively affect News12’s ability to maintain its historic level of 
quality and hyperlocal news content.46 

 E. Procedural Posture 

 On September 4, 2018, Plaintiffs initiated this action specifically to enforce Section 6.4(f) 
and to enjoin Altice from terminating any News12 employee other than “for obvious cause” or 
otherwise operating News12 in deviation of the News12 Business Plan as incorporated in the 
Merger Agreement.47 Plaintiffs amended their Complaint to add Danielle Campbell as a plaintiff 
on October 1, 2018.48 Defendants then moved to dismiss. By stipulation of the parties, Plaintiffs 
filed the now-operative Verified Second Amended Complaint (the “Complaint”) on March 12, 
2019, to include a request that the Court appoint a monitor to enforce Altice’s specific performance 
of Section 6.4(f) and to enhance the allegations in support of their breach of the implied covenant 
of good faith and fair dealing claim.49 

 In the Complaint, Plaintiffs assert six causes of action: breach of contract,50 breach of the 
implied covenant of good faith and fair dealing,51 equitable fraud,52 promissory estoppel,53 
negligent misrepresentation,54 and declaratory relief.55 Plaintiffs seek specific performance, 
injunctive relief, monetary damages, recoverable costs, attorneys’ fees and pre-judgment and post-
judgment interest.56 

 Plaintiffs filed a Motion for a Temporary Restraining Order on October 9, 2018, along with 
their initial complaint. After several hearings to consider that motion were adjourned, the parties 
submitted a proposed status quo order.57 The Court entered that order on February 13, 2019, 
prohibiting Altice from terminating any News12 employee during the pendency of this litigation, 
except for actual, bona fide cause or upon approval of the Court.58 

II. ANALYSIS 

 In considering a motion to dismiss, “(i) all well-pleaded factual allegations are accepted as 
true; (ii) even vague allegations are ‘well-pleaded’ if they give the opposing party notice of the 
claim; [and] (iii) the Court must draw all reasonable inferences in favor of the non-moving 
party[.]”59 This is to say, “Delaware follows a simple notice pleading standard.”60 “To meet this 
standard and survive a Rule 12(b)(6) motion to dismiss, a plaintiff must make allegations in its 
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complaint which provide the defendant with sufficient notice of the basis for the plaintiff’s 
claim.”61 The court may grant a motion to dismiss only if the “plaintiff would not be entitled to 
recover under any reasonably conceivable set of circumstances susceptible of proof.”62 

 Questions of contractual interpretation generally are questions of law well suited for a 
motion to dismiss.63 With that said, the Court cannot select one reasonable interpretation of a 
contract provision over another as a basis for dismissal.64 Rather, “[d]ismissal, pursuant to Rule 
12(b)(6), is proper only if the defendants’ interpretation is the only reasonable construction as a 
matter of law.”65 

 A. Have Plaintiffs Adequately Pled A Breach of Section 6.4(f)? 

 Not surprisingly, as with most contracts, the Merger Agreement features some boilerplate, 
some bespoke provisions and some bespoke boilerplate. The question presented here is whether 
the boilerplate and bespoke boilerplate should be construed, as a matter of law, to render a bespoke 
provision superfluous. I consider that question, in parts, below. 

 1. The Dolan Family Have Adequately Pled They Are Third-Party Beneficiaries; 
McVey and Campbell Have Not 

 As a threshold matter, the parties dispute Plaintiffs’ standing to bring contractual claims as 
third-party beneficiaries to the Merger Agreement. Since Plaintiffs were not parties to the Merger 
Agreement,66 they must demonstrate they have standing to enforce the contract as third-party 
beneficiaries.67 To do so at this stage, Plaintiffs must plead facts that allow a reasonable inference 
that: 

(i) the contracting parties [] intended that the third party beneficiary benefit from the 
contract, (ii) the benefit [was] intended as a gift or in satisfaction of a pre-existing 
obligation to that person, and (iii) the intent to benefit the third party [was] a material 
part of the parties’ purpose in entering into the contract.68 

 For the first element, Plaintiffs have adequately pled the parties intended that Plaintiffs 
benefit from Section 6.4(f) of the Merger Agreement. As for the Dolan family, they allege they 
would not have agreed to include News12 in the transaction if Altice had not agreed to operate the 
stations in accordance with the News12 business plan, as promised in Section 6.4(f).69 As for 
McVey and Campbell, they allege the News12 business plan contains expenditures for 
newsgathering and production—the bulk of which goes to employee salaries.70 The News12 
business plan protects these salaries with particular line items by department and an incorporated 
estimate of $60 million in losses over five years.71 

 The Dolan family also adequately allege that Section 6.4(f) was intended to meet a 
preexisting commitment made to them and that Altice intended “to give the[m] (as beneficiar[ies]) 
the benefit of the promised performance.”72 Here again, the Dolan family alleges they agreed to 
sell News12 only because Altice made the commitment that it would operate News12 within 
clearly expressed parameters. They then agreed by Written Consent to vote their Class B shares 
“in favor of adoption of the Merger Agreement” in reliance upon that commitment.73 

 McVey and Campbell part ways with the Dolan family in the third-party beneficiary 
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analysis on this second element. The Complaint contains no well-pled facts that Altice made any 
commitment or owed any “pre-existing obligation” to either McVey or Campbell prior to the 
Merger Agreement from which they could claim third-party beneficiary status with respect to 
Section 6.4(f). This would explain why Section 6.8(e) of the Merger Agreement makes clear that 
Altice is not “prevent[ed] . . . from terminating the employment of any Continuing Employee (by 
definition including McVey and Campbell).”74 While the Dolan family may be able to advance an 
argument that the termination of McVey and Campbell’s employment with News12 would 
constitute a breach of Section 6.4(f) as to them, McVey and Campbell have no standing to assert 
that claim of breach either as parties to, or third-party beneficiaries of, the Merger Agreement. 

 Lastly, it is alleged that Section 6.4(f) was included in the Merger Agreement to induce the 
Dolan family to sell their Cablevision stock, merge Cablevision and News12 into Altice and sign 
the Written Consent in favor of the Merger Agreement.75 Under the circumstances, it is reasonably 
conceivable that “the intent to benefit the third party [was] a material part of the parties’ purpose 
in entering into the contract.”76 

 The Dolan family has well pled each of the three requisite elements to establish third-party 
beneficiary status. But, of course, the inquiry cannot end there. Section 9.8 of the Merger 
Agreement states, in part, that the parties “agree that their respective representations, warranties 
and covenants set forth in this Agreement are solely for the benefit of the other party hereto, in 
accordance with and subject to the terms of this Agreement, and this Agreement is not intended 
to, and does not, confer upon any Person other than the parties hereto any rights or remedies 
hereunder.”77 While Section 9.8 is not absolute, it clearly does not identify the Dolan family as 
third-party beneficiaries. Recognizing this, the Dolan family invoke the canon that a specific 
provision of a contract trumps a general one in order to argue that Section 6.4(f) trumps Section 
9.8.78 That canon does not fit here, however, because both sections are specific. Section 6.4(f) is 
specific in providing detailed rights that expressly benefit non-parties to the contract; Section 9.8 
is specific in identifying who is and who is not intended to be a third-party beneficiary of the 
contract. Canons of contract construction, alone, cannot render unambiguous two specific and yet 
conflicting contractual provisions. 

 The goal of contract construction in instances like this is to “harmonize” related contractual 
provisions.79 That simply cannot be done here by looking only within the four corners of the 
Merger Agreement. Extrinsic evidence will be needed to determine what Section 6.4(f) was 
intended to mean and how, if at all, it is to be enforced. 

 2. Plaintiffs Adequately Allege Section 6.4(f) Survived the Closing of the Merger 

 For the Dolan family’s claims under the Merger Agreement to survive Defendants’ motion, 
it must be reasonably conceivable that Section 6.4(f) survived the Closing. Specifically, it must be 
reasonably conceivable that Section 9.1, the survival provision, did not apply to Section 6.4(f). 
Defendants assert that, even if the Dolan family has standing, Section 6.4(f) did not survive Closing 
because it was not one of the sections designated for survival in Section 9.1. 

 The parties offer conflicting interpretations of Section 6.4(f). The Dolan family reads 
Section 6.4(f) as clearly surviving Closing—why else would such a detailed, heavily negotiated 
provision with an accompanying schedule and five-year life span be included in the Merger 
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Agreement?80 Defendants counter that Section 6.4(f) was simply a goodwill gesture and was in no 
way meant to bind Altice before or after the Merger closed.81 In reply, the Dolan family point out 
that Section 6.4(f) is not drafted as an expression of good will. Instead, it is drafted to state an 
obligation—”Parent will operate News12 in accordance with the existing News12 business plan . 
. . .”82 

 For Defendants to prevail on their motion to dismiss, theirs must be the only reasonable 
constructions of Section 6.4(f) and Section 9.1 as a matter of law.83 That definitive construction is 
not possible here. Defendants’ construction fairly tracks the plain language of Section 9.1, but their 
construction of the interaction between Section 9.1 and Section 6.4(f) renders Section 6.4(f) 
superfluous in the sense that it is entirely unenforceable—by anyone.84 That result is inconsistent 
with the contractual cannon that discourages the court from construing a contract in a way that 
results in “mere surplusage.”85 It also creates an arguably “absurd result” by rendering meaningless 
the protections the Dolan family allege they bargained for with respect to News12.86 

****** 

 The Merger Agreement is ambiguous with respect to whether Section 6.4(f) is: (a) 
enforceable by the Dolan family as third-party beneficiaries, and (b) enforceable as a covenant that 
survived the Closing of the Merger. Accordingly, the motion to dismiss Counts I and VI must be 
denied as to the Dolan family. As neither McVey nor Campbell have standing to enforce the 
Merger Agreement, however, Counts I and VI must be dismissed as to them. 

[…] 

-------- 

Footnotes: 

 1. Vanderbilt Income & Growth Assocs., L.L.C. v. Arvida/JMB Managers, Inc., 691 A.2d 609, 613 (Del. 
1996) (“On a motion to dismiss for failure to state a claim, a trial court cannot choose between two differing 
reasonable interpretations of ambiguous documents.”). 

 2. As explained below, I do find that Plaintiffs McVey and Campbell lack standing to enforce the Merger 
Agreement as either parties or third-party beneficiaries. Their breach of contract claims, therefore, must be 
dismissed. 

 3. Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 860 A.2d 312, 320 (Del. 2004) (noting that on a motion to 
dismiss, the Court may consider documents that are “incorporated by reference” or “integral” to the complaint); 
In re Gen. Motors (Hughes) S’holder Litig., 897 A.2d 162, 170 (Del. 2006) (noting that trial courts may take 
judicial notice of facts in SEC filings that are “not subject to reasonable dispute”) (emphasis in original). 

 4. Gen. Motors (Hughes) S’holder Litig., 897 A.2d at 169. 

 5. Pls.’ Verified Second Am. Compl. (“SAC”) ¶ 11. 

 6. Id. 

 7. Id. ¶ 12. 

 8. Id. ¶ 13. 
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