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1 An Introduction to US M&A Practice and Law 
 

1.1 What is M&A Law? 
 

1.1.1 M&A	Law	as	Corporate	Law	
 
A quick survey of casebooks and syllabi in the law of mergers and acquisitions suggests that - at 

least so far as law school faculty are concerned - the law of M&A is a subset of the law of 

business entities, and more specifically a subset of the law of corporations.  Added to this is a 

dash of the relevant areas of Federal securities laws.  M&A law considered from this perspective 

covers areas of common and statutory law that include: 

• The fiduciary duties of corporate directors and controlling shareholders, and the main 

lines of (principally Delaware) caselaw regarding those duties in the context of the sale of 

a corporation, how directors may permissibly block a third party’s attempt to purchase 

the corporation, and how to deal with situations where directors, officers, or controlling 

shareholders have an interest in the transaction; 

• Common provisions of state statutory law regulating corporate transactions, including 

required shareholder votes and the types of corporate mergers and their effects; 

• Provisions of Federal securities laws governing tender offers, the issuance of stock as 

purchase consideration, and proxy and disclosure requirements. 

This course will include its fair share of cases and discussion on each of these subjects.  

However, I wouldn’t have put together my own casebook for you had I felt this approach was 

sufficient.  As you may have noticed already in your law school experience, there is at times a 

gap between the questions that are most interesting to academic scholars and the issues that come 

up most frequently in the day to day work of the typical attorney.  Does a competent M&A 

lawyer need to know the key cases addressing the duties of corporate directors when selling a 

company?  Absolutely.  Are the deals that they do likely to be exclusively (or even 

predominantly) big dollar transactions between public companies organized as Delaware 

corporations?  Unless you are one of the one percent of one percent of graduates who goes to 

work for Wachtell, not so likely. 

 This is so because the types of M&A transactions that you will encounter will 
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generally be shaped by the kinds of companies that exist in the market.  The vast majority of 

those companies are privately-held.  As of 2019, there were approximately 3800 publicly traded 

companies.  While by their nature, information about privately-held companies can be hard to 

come by, industry surveys suggest there were over ten thousand M&A transactions in the same 

year.  Some 150 of these fell into the small subset of acquisitions of deals in which publicly-held 

companies acquired private companies with a value large enough to require the deal to be 

publicly disclosed in SEC filings.  Whether you work in Big Law or venture out as a solo 

practitioner, the deals that you will help to negotiate are likely to be dominated, like the 

population of businesses, by privately held companies. 

 You must know the classic corporate law cases when advising a board of directors of 

a privately held corporation, but you also need to be sensitive to the ways in which some lines of 

cases and scholarship apply differently when you deal with public versus private targets.  The 

assumptions of economic efficiency that seem reasonable where shareholding is dispersed 

among a large group of public shareholders buying and selling in a liquid market, may seem less 

so where a company does not make information publicly available and there is no easy way for 

shareholders to sell their ownership.  More importantly, privately held companies are 

increasingly organized not as corporations but as limited liability companies, with the duties of 

managers and controllers established or eliminated by contract and with the whole statutory and 

case law framework of the classic corporate law cases therefore taking a background role.  With 

these, the entity-law side of M&A merges into the other legal framework through which to view 

M&A, that of contract law. 

 

1.1.2 M&A	Law	as	Contract	Law	
 
 Every M&A transaction (other than the rarest of truly hostile takeovers) has at its 

heart at least one contract, and usually a constellation of related contracts.  Whether the target of 

an acquisition is private or public, the M&A lawyer will grapple with issues of contract law from 

the earliest days of negotiations through the consummation (“closing”) of the acquisition and on 

through the resolution of post-closing disputes.   

A substantially portion of this course is structured conceptually around the key building 

blocks of the typical acquisition agreements used by US M&A practitioners:   

Structure:  The principal categories of acquisition agreements - asset purchase 
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agreements, stock purchase agreements, and merger agreements - and how principals, 

accountants, and lawyers decide on a transaction structure. 

Economics:  How lawyers translate the core business deal as to price calculations into 

contract language, and the areas of greatest litigation risk that can result from ambiguous or 

simply bad drafting. 

Representations:  The acquisition agreement will usually contain a set of statements of 

purported fact about the target company and others.  These serve multiple roles within the 

agreement - they are an extension of due diligence, a test for whether one or more parties should 

be required to close the deal, and (principally in private company deals) a basis for claims of 

contractual breach and perhaps of fraud. 

Covenants:  The acquisition agreement itself includes a variety of specific undertakings 

by the parties.  Obviously, the seller agrees to sell something and the buyer to pay for it - but 

generally one or both parties will agree (“covenant”) to take other actions, or not to do certain 

things.  The seller will give affirmative covenants to, for example, obtain a landlord’s consent to 

assign a lease, and will also negatively covenant that it will not take any action outside the 

ordinary course of business between the time the agreement is signed and when the transaction 

closes. 

Conditions:  As noted above, where (as is common) closing takes place some time after 

the agreement is signed, the acquisition agreement will describe the conditions that must be 

satisfied in order for the parties to be compelled to proceed to closing.  A buyer experiencing 

“buyer’s regret” will be tempted to hunt for an arguably unsatisfied condition, and we will 

explore the well-publicized Delaware case law on when a “material adverse change” allows a 

buyer to walk away from a deal. 

Indemnities and Other Remedies:  For the private company transaction, a highly 

negotiated section of the acquisition agreement will describe how a party will be made whole 

(“indemnified”) for some or all losses that it suffers after closing because of, among other 

matters, inaccuracies in the other party’s representations.  Parties will also describe whether 

other remedies are available - for example, can a seller obtain specific performance and force a 

reluctant buyer to close? 

We will also touch briefly upon contract formation questions, with an emphasis not so 

much on how to ensure an enforceable merger agreement or asset purchase agreement, but rather 
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how to avoid having a term sheet or letter of intent be treated as binding the parties to a deal. 

The everyday life of the M&A lawyer covers much more than just business organization 

and contract law, however.  Every transaction will find you learning more about Federal and 

state tax law – as a budding transactional attorney, there is no more vital member of your team 

than your tax colleagues.  Depending on the businesses in which the target and buyer are 

engaged and the specific facts of each deal, you will have to work closely with specialists in 

employment law, environmental regulation, antitrust, intellectual property – the list goes on.  

This course obviously can’t cover how all of these interact with the practice of M&A law, but 

note as you read the cases the variety of legal issues that you can expect to encounter in the 

course of a transactional practice.  Particularly in the world of private company M&A, you need 

never worry that you will be intellectually bored. 

 

1.1.3 M&A	Law	as	What	M&A	Lawyers	Do	
 
The Legal Realists famously proposed that law in a common law system should be defined as 

that which judges do.  Transactional practitioners in the US sometimes assume, to their risk, that 

M&A law is to some extent a function of what M&A lawyers say it is.  Like all trades and 

guilds, the law of acquisitions as practiced in the US has developed its own vocabulary and 

conventions, ranging from the superficial (you will note the almost uniform structure of US 

acquisition agreements in their arrangement of their different components) to the substantive.  

We will explore and test some of these conventions as they appear in acquisition agreements and 

the disputes arising from them.  You will see that, even where lawyers appear to share an 

understanding of the function of certain terms in the acquisition context, this is sometimes not an 

understanding backed by any judicial precedent.  While this is not a course in practical 

transactional drafting, you will be asked from time to time to consider how the outcome of a 

given case or hypothetical might have been changed by incorporating the purported substance of 

a contractual provision into different language. 

 

1.2 The Typical Cast of Players in the M&A Process 
 
To understand the facts of the cases that we will read in this court, and to be prepared to work as 

an attorney on M&A transactions (that we devoutly hope will never feature in a future version of 
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this casebook!), it may help to start with a quick overview of the dramatis personae of a typical 

M&A transaction.  Some of these you may only encounter in a large public company transaction; 

others may only take the stage in a private company deal; but most you will find to some degree 

in all. 

The Seller Team 

 The Seller or Target Entity:  Ultimately, the point of the M&A deal is the acquisition 

of a business that is boxed up within a legal entity, be it a corporation, a limited liability 

company, or other form.  Sometimes a transaction aims at the sale not of the entity as a whole 

but of a specific business line or segment, which may be operated as a division of the larger 

entity.  The transaction may include the purchase of one or more subsidiaries of the target, which 

may hold separate business lines or have been established for the conduct of business in one or 

more non-US jurisdictions. 

 The Board:  Whether directors of a corporation or managers of an LLC, the ultimate 

strategic decisions to be made by the target in initiating and negotiating a transaction will be in 

the hands of the target’s board.  Among the members of the Board, a key dividing line will be 

drawn between those who are also members of the target’s management or representatives of a 

major shareholder, on the one hand, and those who qualify as “independent” for purposes of 

decisions made on a proposed transaction.  The board will often formalize this division by 

creating a special committee of independent directors to whom transactional decisions will be 

delegated. 

 Management:  While the board is the “decider,” all too often the initial contacts with 

buyers will take place at the CEO level.  Management will play a key role in assessing the 

compatibility of a bidder’s plans and culture with those of the target company.  If target 

management is viewed by bidders as an asset to the target business, the successful buyer will put 

great issue into resolving the “social issues” that will determine whether management is willing 

to join the buyer team once a transaction is consummated. 

 The Bankers:  A company that decides to seek a buyer or merger partner will usually 

hire an investment bank early in the process.  The bank will assess the market to determine who 

the most likely strategic (operating companies in the same or complimentary lines of business) or 

financial (private equity and other funds) bidders might be, and estimate a likely range of prices 

for the company.  The bankers will prepare a “book” or “deck” to present the company’s virtues 



 / LAW 5413 MERGERS AND ACQUISITIONS / 6 

to potential purchasers in presentations alongside management and key directors.  At the end of 

the negotiation process, the bankers may be asked to prepare a “fairness opinion” that provides 

the board with comfort that the final price for the company is fair and will survive legal 

challenge. 

 The In-house Legal Department:  The target’s general counsel and her team are the 

first line of gatekeepers in ensuring a properly run sale process.   They will need to ensure that 

board and management play by the rules that apply to the sales process, whether in the 

observance of fiduciary duties or compliance with securities laws.   If the target has taken the 

initiative in putting itself on the market, the in-house legal department may have already 

prepared for due diligence by buyers, and will coordinate closely with in-company financial and 

technical specialists, outside counsel and the company’s accountants in responding to “due 

diligence” requests by bidders seeking information. 

 Outside Counsel:  Experienced in-house counsel will quickly engage an M&A 

attorney to assist in the transaction.  A smaller deal may be advised by a single partner and her 

associate, working in tandem with the in-house legal team, and with the company’s accountants 

in respect of the ever-present and critical tax issues.  A larger deal will see the lead M&A 

attorney coordinating the efforts of a wide-range of partners covering a range of specializations 

from tax to environmental to employee benefits and more.  The good M&A attorney is as much a 

project manager as a corporate attorney, making sure that all parts of the team are working in 

tight coordination towards common goals and deadlines, and translating the advice of legal 

specialists into assessments of risk for the business teams.  Where the target is a public company, 

just as the board will create a special committee of independent directors, so too the committee 

will retain its own counsel to provide an independent perspective on the legal issues that will 

arise in the course of negotiations. 

 The Accountants:  The target’s independent accountants will play a critical role in 

verifying the target’s current financial condition and in modeling for the target the likely 

consequences of different transaction structures and price formulae.  In smaller deals, the target’s 

relationship with its accountants is often far closer and more extensive than that with its counsel, 

and key structuring decisions may depend on the accountant’s input. 

 Shareholders:  For a large public company whose shares are widely held by a 

dispersed, fluid shareholder base, the shareholders may play little role except in casting their 
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proxies in an up-down vote at the shareholders meeting on the transaction.  (And those 

shareholders may well be mostly arbitrageurs who acquired their stakes after announcement of 

the deal, not long-time holders of the target’s stock.)  By contrast, where control of a target’s 

stock is concentrated in the hands of a major shareholder or a group of investors, the 

shareholders may take a major role in initiating and negotiating a deal - and claims of their undue 

influence on the board or the transaction may give rise to litigation on behalf of other 

shareholders. 

 The Key Outside Stakeholders:  While caselaw may give primacy to the interests of 

shareholders in the transaction, in reality a multitude of other corporate stakeholders will have an 

impact on whether a deal can be done and on what terms.  The target and its advisers, and 

ultimately the winning bidder, will need to bring on-board key suppliers and distributors - 

particularly if their contracts give them consent or termination rights in connection with a 

transaction.  The input of unions and government regulators will all need to be addressed in order 

to succeed in consummating the deal. 

 The Transactional Agents:  In a public company deal, the period between signing and 

the shareholders’ meeting will usually see the engagement of a solicitation agent to seek 

shareholder proxies in favor of the deal, and regular interaction with shareholder advisory 

companies to encourage them to recommend the deal to investors.  For private targets, depending 

on the structure of the deal and the number of shareholders one may see a shareholder 

representative appointed to coordinate actions by and payments to the shareholders, or an escrow 

agent to hold part of the purchase price after closing for a period of time as security for 

indemnification payments. 

The Buyer Team 

 The Real Buyer and the Legal Buyer:  Buyers come in many styles and forms.  Like 

target companies, a buyer may be a public company or a privately held entity.  The most 

fundamental division of buyers that you will encounter is that between so-called strategic buyers 

and financial buyers.  The classic strategic buyer is a company with an active operating business 

or businesses that is looking to grow by acquiring a competitor, to create efficiencies by 

acquiring a supplier or distributor, or to expand its offerings through acquiring a company in that 

new area rather than developing an offering on its own.  The classic financial buyer is a private 

equity fund seeking an opportunity to put its investors money to work over, buying a company 



 / LAW 5413 MERGERS AND ACQUISITIONS / 8 

with the objective of selling it at a profit five to seven years down the road.  The boundaries 

between these categories may not always be clear - one could argue that during the period of the 

great conglomerates strategic buyers, in diversifying across multiple unrelated lines of business, 

were acting more like financial buyers in their acquisition strategies, and modern venture capital 

or private equity funds will at times promote acquisitions that combine related businesses for 

reasons similar to those of the strategic buyer. 

 The real “buyer” in a deal may not always be the party contractually designated as 

the “Buyer” or merger partner.  For reasons we will explore in more detail in the coming weeks, 

the corporation or fund driving the acquisition may designate an existing or newly created entity 

to purchase the seller’s assets or to merge with the seller.  Where business operations are 

conducted outside the United States, there may be multiple sellers and buyers, potentially with 

separate acquisition agreements for each region or jurisdiction.  Where a newly created 

“acquisition sub” is used, sellers will often seek guarantees from whichever affiliate of the legal 

“Buyer” actually has the cash or credit lines necessary to fund the purchase price. 

 The Buyer Board:  The board of directors of the purchaser may be subject to 

significant economic scrutiny by investors questioning an acquisition strategy or execution, but 

seldom do they face the legal scrutiny that faces seller directors in connection with an M&A 

transaction.  Rarely will they need to obtain their own shareholders’ approval of an acquisition 

(exceptions include where a publicly held buyer issues substantial number of new shares as part 

of the purchase price).  In general, absent a director having a conflict of interest, their actions 

will be evaluated under the business judgment rule without need to consider the range of other 

tests developed in litigation regarding the duties of seller boards. 

 Buyer Management:  Given the preceding, for a strategic buyer transactions are 

generally dominated by the decisions of management rather than the board.  “Serial acquirers” 

may have a “corporate development” department that acts as an “in house” investment banker, 

locating and developing potential acquisition opportunities.  As with sellers, the strategic buyer’s 

finance, accounting, and legal departments will all play key roles in the transaction. 

 Buyer Counsel:  If a strategic buyer has a history of growth through acquisitions, its 

in-house legal department may handle smaller acquisitions without engaging an outside law firm 

to assist, or only bring in outside counsel on specific matters.  More often, and particularly for 

mid-sized to large acquisitions and public target acquisitions, outside M&A counsel will take the 
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lead in performing legal due diligence and drafting and negotiating the acquisition agreement.  

This role will be particularly important with a financial buyer, where much of the work done for 

a strategic buyer in-house will be outsourced to the fund’s outside attorneys and accountants. 

 Buyer Accountants:  As for the seller, the buyer’s accountants will be closely 

involved in assessing the financial and tax implications of different deal structures, and how they 

affect the expected value of the transaction.  For the publicly held acquirer, a misstep in 

analyzing the accounting and/or tax treatment of an acquisition could lead to an unexpected hit to 

the buyer’s earnings and stock price - and to management’s tenure in office. 

 Buyer Banker:  It is less common for a buyer to engage an investment banker than for 

a seller, particularly where seeking to acquire a privately held target, but buyers may still find 

that they can bring value in a variety of ways, from helping to identify potential merger partners 

to providing valuation assistance to acting as intermediaries in difficult negotiations. 

 Buyer Bank(s):  Not investment banks, but the real banks - many strategic buyers 

may be able to draw on their cash on hand or existing bank lines of credit, but financial buyers in 

particular may look to boost their expected returns on investment by financing acquisitions with 

new lines of credit or debt issuances.  For the seller, this can introduce a variety of new issues 

and concerns, with the potential banks conducting parallel due diligence and the lurking 

uncertainty of whether the buyer’s financing will still be available to it when it comes time to 

close the transaction. 

 

1.3 Reading the Cases for this Course 
 
 
 You will find that, as much as I may have edited these cases, they still tend to be 

longer than the case extracts you may find in some other casebooks.  This is in large part because 

the recitation of facts, particularly in Delaware M&A cases, tends to be so extensive, and so 

critical to the outcome of these cases.  This factual summaries are also critical for your training 

as a transactional attorney.  As with your colleagues in MBA programs, with their focus on case 

studies, I want you to see how deals evolve and how they can go astray, and how that emerges 

out of the interaction of the different actors that I just introduced to you in the preceding section.  

The devils and angels are both truly in the details, and I therefore have been cautious in omitting 

any portion of the fact pattern that may be of relevance to the origin of the dispute and its 
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resolution by the court. 

 For ease of reading, I have generally removed internal citations, footnotes and 

endnotes, front matter, internal section headings, and page / paragraph numbering, without 

marking those deletions.  Deletions of substantive portions of the opinion are marked with 

elipses. Cases are identified by court and date, which should suffice to locate the case with the 

database of your choice.  (I don’t expect you to read the full case on Lexis, Westlaw, FastCase, 

etc., but you should not be shy about doing so either.)  Where I have edited procedural histories 

or details, I have generally included a summary of the case’s procedural posture at the time of the 

decision.  Always pay attention to procedural posture, as you may badly misread the implications 

of a case being decided on, e.g., a motion to dismiss if you assume the court would have read the 

facts the same way in a posture where it was not required to read the facts in the manner most 

favorable to the plaintiff. 

 Finally, I want to encourage you to try to begin to read these cases with the mindset 

of a transactional lawyer, which tends to be very different from that which you will find in a law 

professor or a litigator.  A litigator is generally presented with a set of facts where something has 

already gone wrong, and is searching the cases for all arguments, whether well-established or 

novel, that will let her client emerge from the dispute victorious (or at least with the minimum 

damage).   A legal academic similarly is rewarded for pushing the envelope, for finding an 

original interpretation of the cases or arguing for a change from precedent.  A transactional 

lawyer, by contrast, is usually engaged in cautious corporate planning.  Rare indeed is the M&A 

attorney who is rewarded for making their client a test case1 – your job is to avoid the grey areas 

in the law and to keep your deal out of court.  So think about the ambiguities or inconsistencies 

in the opinions that you read and whether the court could have taken a different approach to the 

law – but think as well about what the businesspeople and deal lawyers could have done 

differently in negotiating and drafting so that the given transaction would never have been in 

court at all. 

 

 
1 There are, of course, the rare exceptions – we will encounter one when we meet Marty Lipton and the “poison pill” 
in a few weeks. 
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2 A Refresher on Fiduciary Duties and Corporate Governance 
 

2.1 The Duty of Care 
 

2.1.1 Smith	v.	Van	Gorkom,	488	A.2d	858	(Del.	1985)	
 

HORSEY, Justice (for the majority): 

This appeal from the Court of Chancery involves a class action brought by shareholders 

of the defendant Trans Union Corporation (“Trans Union” or “the Company”), originally seeking 

rescission of a cash-out merger of Trans Union into the defendant New T Company (“New T”), a 

wholly-owned subsidiary of the defendant, Marmon Group, Inc. (“Marmon”). Alternate relief in 

the form of damages is sought against the defendant members of the Board of Directors of Trans 

Union, New T, and Jay A. Pritzker and Robert A. Pritzker, owners of Marmon. 

Following trial, the former Chancellor granted judgment for the defendant directors by 

unreported letter opinion dated July 6, 1982. Judgment was based on two findings: (1) that the 

Board of Directors had acted in an informed manner so as to be entitled to protection of the 

business judgment rule in approving the cash-out merger; and (2) that the shareholder vote 

approving the merger should not be set aside because the stockholders had been “fairly 

informed” by the Board of Directors before voting thereon. The plaintiffs appeal. 

Speaking for the majority of the Court, we conclude that both rulings of the Court of 

Chancery are clearly erroneous. Therefore, we reverse and direct that judgment be entered in 

favor of the plaintiffs and against the defendant directors for the fair value of the plaintiffs’ 

stockholdings in Trans Union, in accordance with Weinberger v. UOP, Inc. 

We hold: (1) that the Board’s decision, reached September 20, 1980, to approve the 

proposed cash-out merger was not the product of an informed business judgment; (2) that the 

Board’s subsequent efforts to amend the Merger Agreement and take other curative action were 

ineffectual, both legally and factually; and (3) that the Board did not deal with complete candor 

with the stockholders by failing to disclose all material facts, which they knew or should have 

known, before securing the stockholders’ approval of the merger. 



 /  / LAW 5413 MERGERS AND ACQUISITIONS / 12 

 

[…] The following facts are essentially uncontradicted: 

Trans Union was a publicly-traded, diversified holding company, the principal earnings 

of which were generated by its railcar leasing business. During the period here involved, the 

Company had a cash flow of hundreds of millions of dollars annually. However, the Company 

had difficulty in generating sufficient taxable income to offset increasingly large investment tax 

credits (ITCs). […] 

In the late 1970’s, together with other capital-intensive firms, Trans Union lobbied in 

Congress to have ITCs refundable in cash to firms which could not fully utilize the credit. 

During the summer of 1980, defendant Jerome W. Van Gorkom, Trans Union’s Chairman and 

Chief Executive Officer,  testified and lobbied in Congress for refundability of ITCs and against 

further accelerated depreciation. By the end of August, Van Gorkom was convinced that 

Congress would neither accept the refundability concept nor curtail further accelerated 

depreciation. […] 

On August 27, 1980, Van Gorkom met with Senior Management of Trans Union. Van 

Gorkom reported on his lobbying efforts in Washington and his desire to find a solution to the 

tax credit problem more permanent than a continued program of acquisitions. Various 

alternatives were suggested and discussed preliminarily, including the sale of Trans Union to a 

company with a large amount of taxable income. 

Donald Romans, Chief Financial Officer of Trans Union, stated that his department had 

done a “very brief bit of work on the possibility of a leveraged buy-out.” This work had been 

prompted by a media article which Romans had seen regarding a leveraged buy-out by 

management. The work consisted of a “preliminary study” of the cash which could be generated 

by the Company if it participated in a leveraged buyout. As Romans stated, this analysis “was 

very first and rough cut at seeing whether a cash flow would support what might be considered a 

high price for this type of transaction.” 

On September 5, at another Senior Management meeting which Van Gorkom attended, 

Romans again brought up the idea of a leveraged buy-out as a “possible strategic alternative” to 

the Company’s acquisition program. Romans and Bruce S. Chelberg, President and Chief 

Operating Officer of Trans Union, had been working on the matter in preparation for the 

meeting. According to Romans: They did not “come up” with a price for the Company. They 

merely “ran the numbers” at $50 a share and at $60 a share with the “rough form” of their cash 
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figures at the time. Their “figures indicated that $50 would be very easy to do but $60 would be 

very difficult to do under those figures.” This work did not purport to establish a fair price for 

either the Company or 100% of the stock. It was intended to determine the cash flow needed to 

service the debt that would “probably” be incurred in a leveraged buyout, based on “rough 

calculations” without “any benefit of experts to identify what the limits were to that, and so 

forth.” These computations were not considered extensive and no conclusion was reached. 

At this meeting, Van Gorkom stated that he would be willing to take $55 per share for his 

own 75,000 shares. He vetoed the suggestion of a leveraged buy-out by Management, however, 

as involving a potential conflict of interest for Management. Van Gorkom, a certified public 

accountant and lawyer, had been an officer of Trans Union  for 24 years, its Chief Executive 

Officer for more than 17 years, and Chairman of its Board for 2 years. It is noteworthy in this 

connection that he was then approaching 65 years of age and mandatory retirement. 

For several days following the September 5 meeting, Van Gorkom pondered the idea of a 

sale. He had participated in many acquisitions as a manager and director of Trans Union and as a 

director of other companies. He was familiar with acquisition procedures, valuation methods, 

and negotiations; and he privately considered the pros and cons of whether Trans Union should 

seek a privately or publicly-held purchaser. 

Van Gorkom decided to meet with Jay A. Pritzker, a well-known corporate takeover 

specialist and a social acquaintance. However, rather than approaching Pritzker simply to 

determine his interest in acquiring Trans Union, Van Gorkom assembled a proposed per share 

price for sale of the Company and a financing structure by which to accomplish the sale. Van 

Gorkom did so without consulting either his Board or any members of Senior Management 

except one: Carl Peterson, Trans Union’s Controller. Telling Peterson that he wanted no other 

person on his staff to know what he was doing, but without telling him why, Van Gorkom 

directed Peterson to calculate the feasibility of a leveraged buy-out at an assumed price per share 

of $55. Apart from the Company’s historic stock market price, and Van Gorkom’s long 

association with Trans Union, the record is devoid of any competent evidence that $55 

represented the per share intrinsic value of the Company. 

Having thus chosen the $55 figure, based solely on the availability of a leveraged buy-

out, Van Gorkom multiplied the price per share by the number of shares outstanding to reach a 

total value of the Company of $690 million. Van Gorkom told Peterson to use this $690 million 
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figure and to assume a $200 million equity contribution by the buyer. Based on these 

assumptions, Van Gorkom directed Peterson to determine whether the debt portion of the 

purchase price could be paid off in five years or less if financed by Trans Union’s cash flow as 

projected in the Five Year Forecast, and by the sale of certain weaker divisions identified in a 

study done for Trans Union by the Boston Consulting Group (“BCG study”). Peterson reported 

that, of the purchase price, approximately $50-80 million would remain outstanding after five 

years. Van Gorkom was disappointed, but decided to meet with Pritzker nevertheless. 

Van Gorkom arranged a meeting with Pritzker at the latter’s home on Saturday, 

September 13, 1980. Van Gorkom prefaced his presentation by stating to Pritzker: “Now as far 

as you are concerned, I can, I think, show how you can pay a substantial premium over the 

present stock price and pay off most of the loan in the first five years. * * * If you could pay $55 

for this Company, here is a way in which I think it can be financed.” 

Van Gorkom then reviewed with Pritzker his calculations based upon his proposed price 

of $55 per share. Although Pritzker mentioned $50 as a more attractive figure, no other price was 

mentioned. However, Van Gorkom stated that to be sure that $55 was the best price obtainable, 

Trans Union should be free to accept any better offer. Pritzker demurred, stating that his 

organization would serve as a “stalking horse” for an “auction contest” only if Trans Union 

would permit Pritzker to buy 1,750,000 shares of Trans Union stock at market price which 

Pritzker could then sell to any higher bidder. After further discussion on this point, Pritzker told 

Van Gorkom that he would give him a more definite reaction soon. 

 On Monday, September 15, Pritzker advised Van Gorkom that he was interested in the 

$55 cash-out merger proposal and requested more information on Trans Union. Van Gorkom 

agreed to meet privately with Pritzker, accompanied by Peterson, Chelberg, and Michael 

Carpenter, Trans Union’s consultant from the Boston Consulting Group. The meetings took 

place on September 16 and 17. Van Gorkom was “astounded that events were moving with such 

amazing rapidity.” 

On Thursday, September 18, Van Gorkom met again with Pritzker. At that time, Van 

Gorkom knew that Pritzker intended to make a cash-out merger offer at Van Gorkom’s proposed 

$55 per share. Pritzker instructed his attorney, a merger and acquisition specialist, to begin 

drafting merger documents. There was no further discussion of the $55 price. However, the 

number of shares of Trans Union’s treasury stock to be offered to Pritzker was negotiated down 
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to one million shares; the price was set at $38-75 cents above the per share price at the close of 

the market on September 19. At this point, Pritzker insisted that the Trans Union Board act on 

his merger proposal within the next three days, stating to Van Gorkom: “We have to have a 

decision by no later than Sunday [evening, September 21] before the opening of the English 

stock exchange on Monday morning.” Pritzker’s lawyer was then instructed to draft the merger 

documents, to be reviewed by Van Gorkom’s lawyer, “sometimes with discussion and 

sometimes not, in the haste to get it finished.” 

On Friday, September 19, Van Gorkom, Chelberg, and Pritzker consulted with Trans 

Union’s lead bank regarding the financing of Pritzker’s purchase of Trans Union. The bank 

indicated that it could form a syndicate of banks that would finance the transaction. On the same 

day, Van Gorkom retained James Brennan, Esquire, to advise Trans Union on the legal aspects 

of the merger. Van Gorkom did not consult with William Browder, a Vice-President and director 

of Trans Union and former head of its legal department, or with William Moore, then the head of 

Trans Union’s legal staff. 

On Friday, September 19, Van Gorkom called a special meeting of the Trans Union 

Board for noon the following day. He also called a meeting of the Company’s Senior 

Management to convene at 11:00 a.m., prior to the meeting of the Board. No one, except 

Chelberg and Peterson, was told the purpose of the meetings. Van Gorkom did not invite Trans 

Union’s investment banker, Salomon Brothers or its Chicago-based partner, to attend. 

Of those present at the Senior Management meeting on September 20, only Chelberg and 

Peterson had prior knowledge of Pritzker’s offer. Van Gorkom disclosed the offer and described 

its terms, but he furnished no copies of the proposed Merger Agreement. Romans announced that 

his department had done a second study which showed that, for a leveraged buy-out, the price 

range for Trans Union stock was between $55 and $65 per share. Van Gorkom neither saw the 

study nor asked Romans to make it available for the Board meeting. 

Senior Management’s reaction to the Pritzker proposal was completely negative. No 

member of Management, except Chelberg and Peterson, supported the proposal. Romans 

objected to the price as being too low; he was critical of the timing and suggested that 

consideration should be given to the adverse tax consequences of an all-cash deal for low-basis 

shareholders; and he took the position that the agreement to sell Pritzker one million newly-

issued shares at market price would inhibit other offers, as would the prohibitions against 
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soliciting bids and furnishing inside information  to other bidders. Romans argued that the 

Pritzker proposal was a “lock up” and amounted to “an agreed merger as opposed to an offer.” 

Nevertheless, Van Gorkom proceeded to the Board meeting as scheduled without further delay. 

[…] All directors were present at the meeting, except O’Boyle who was ill. Of the 

outside directors, four were corporate chief executive officers and one was the former Dean of 

the University of Chicago Business School. None was an investment banker or trained financial 

analyst. All members of the Board were well informed about the Company and its operations as 

a going concern. They were familiar with the current financial condition of the Company, as well 

as operating and earnings projections reported in the recent Five Year Forecast. The Board 

generally received regular and detailed reports and was kept abreast of the accumulated 

investment tax credit and accelerated depreciation problem. 

Van Gorkom began the Special Meeting of the Board with a twenty-minute oral 

presentation. Copies of the proposed Merger Agreement were delivered too late for study before 

or during the meeting. He reviewed the Company’s ITC and depreciation problems and the 

efforts theretofore made to solve them. He discussed his initial meeting with Pritzker and his 

motivation in arranging that meeting. Van Gorkom did not disclose to the Board, however, the 

methodology by which he alone had arrived at the $55 figure, or the fact that he first proposed 

the $55 price in his negotiations with Pritzker. 

Van Gorkom outlined the terms of the Pritzker offer as follows: Pritzker would pay $55 

in cash for all outstanding shares of Trans Union stock upon completion of which Trans Union 

would be merged into New T Company, a subsidiary wholly-owned by Pritzker and formed to 

implement the merger; for a period of 90 days, Trans Union could receive, but could not actively 

solicit, competing offers; the offer had to be acted on by the next evening, Sunday, September 

21; Trans Union could only furnish to competing bidders published information, and not 

proprietary information; the offer was subject to Pritzker obtaining the necessary financing by 

October 10, 1980; if the financing contingency were met or waived by Pritzker, Trans Union was 

required to sell to Pritzker one million newly-issued shares of Trans Union at $38 per share. 

Van Gorkom took the position that putting Trans Union “up for auction” through a 90-

day market test would validate a decision by the Board that $55 was a fair price. He told the 

Board that the “free market will have an opportunity to judge whether $55 is a fair price.” Van 

Gorkom framed the decision before the Board not as whether $55 per share was the highest price 
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that could be obtained, but as whether the $55 price was a fair price that the stockholders should 

be given the opportunity to accept or reject. […] 

Romans attended the meeting as chief financial officer of the Company. He told the 

Board that he had not been involved in the negotiations with Pritzker and knew nothing about the 

merger proposal until  the morning of the meeting; that his studies did not indicate either a fair 

price for the stock or a valuation of the Company; that he did not see his role as directly 

addressing the fairness issue; and that he and his people “were trying to search for ways to justify 

a price in connection with such a [leveraged buy-out] transaction, rather than to say what the 

shares are worth.” […] Romans told the Board that, in his opinion, $55 was “in the range of a 

fair price,” but “at the beginning of the range.” […] 

The Board meeting of September 20 lasted about two hours. Based solely upon Van 

Gorkom’s oral presentation, Chelberg’s supporting representations, Romans’ oral statement, 

Brennan’s legal advice, and their knowledge of the market history of the Company’s stock, the 

directors approved the proposed Merger Agreement. […] While the Board now claims to have 

reserved the right to accept any better offer received after the announcement of the Pritzker 

agreement (even though the minutes of the meeting do not reflect this), it is undisputed that the 

Board did not reserve the right to actively solicit alternate offers. 

The Merger Agreement was executed by Van Gorkom during the evening of September 

20 at a formal social event that he hosted for the opening of the Chicago Lyric Opera. Neither he 

nor any other director read the agreement prior to its signing and delivery to Pritzker. 

On Monday, September 22, the Company issued a press release announcing that Trans 

Union had entered into a “definitive” Merger Agreement with an affiliate of the Marmon Group, 

Inc., a Pritzker holding company. Within 10 days of the public announcement, dissent among 

Senior Management over the merger had become widespread. Faced with threatened resignations 

of key officers, Van Gorkom met with Pritzker who agreed to several modifications of the 

Agreement. Pritzker was willing to do so provided that Van Gorkom could persuade the 

dissidents to remain on the Company payroll for at least six months after consummation of the 

merger. 

Van Gorkom reconvened the Board on October 8 and secured the directors’ approval of 

the proposed amendments — sight unseen. […] 

The next day, October 9, Trans Union issued a press release announcing: (1) that Pritzker 
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had obtained “the financing commitments necessary to consummate” the merger with Trans 

Union; (2) that Pritzker had acquired one million shares of Trans Union common stock at $38 

per share; (3) that Trans Union was now permitted to actively seek other offers and had retained 

Salomon Brothers for that purpose; and (4) that if a more favorable offer were not received 

before February 1, 1981, Trans Union’s shareholders would thereafter meet to vote on the 

Pritzker proposal. 

It was not until the following day, October 10, that the actual amendments to the Merger 

Agreement were prepared by Pritzker and delivered to Van Gorkom for execution. As will be 

seen, the amendments were considerably at variance with Van Gorkom’s representations of the 

amendments to the Board on October 8; and the amendments placed serious constraints on Trans 

Union’s ability to negotiate a better deal and withdraw from the Pritzker agreement. 

Nevertheless, Van Gorkom proceeded to execute what became the October 10 amendments to 

the Merger Agreement without conferring further with the Board members and apparently 

without comprehending the actual implications of the amendments. 

Salomon Brothers’ efforts over a three-month period from October 21 to January 21 

produced only one serious suitor for Trans Union — General Electric Credit Corporation (“GE 

Credit”), a subsidiary of the General Electric Company. However, GE Credit was unwilling to 

make an offer for Trans Union unless Trans Union first rescinded its Merger Agreement with 

Pritzker. When Pritzker refused, GE Credit terminated further discussions with Trans Union in 

early January. […] 

On December 19, this litigation was commenced […]. On January 21, Management’s 

Proxy Statement for the February 10 shareholder meeting was mailed to Trans Union’s 

stockholders. On January 26, Trans Union’s Board met and, after a lengthy meeting, voted to 

proceed with the Pritzker merger. The Board also approved for mailing, “on or about January 

27,” a Supplement to its Proxy Statement. The Supplement purportedly set forth all information 

relevant to the Pritzker Merger Agreement, which had not been divulged in the first Proxy 

Statement. […] On February 10, the stockholders of Trans Union approved the Pritzker merger 

proposal. Of the outstanding shares, 69.9% were voted in favor of the merger; 7.25% were voted 

against the merger; and 22.85% were not voted. 

 

We turn to the issue of the application of the business judgment rule to the September 20 
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meeting of the Board. 

The Court of Chancery concluded from the evidence that the Board of Directors’ 

approval of the Pritzker merger proposal fell within the protection of the business judgment rule. 

The Court found that the Board had given sufficient time and attention to the transaction, since 

the directors had considered the Pritzker proposal on three different occasions, on September 20, 

and on October 8, 1980 and finally on January 26, 1981. On that basis, the Court reasoned that 

the Board had acquired, over the four-month period, sufficient information to reach an informed 

business judgment  on the cash-out merger proposal. […] 

The Court’s explicit finding was that Trans Union’s Board was “free to turn down the 

Pritzker proposal” not only on September 20 but also on October 8, 1980 and on January 26, 

1981. The Court’s implied, subordinate findings were: (1) that no legally binding agreement was 

reached by the parties until January 26; and (2) that if a higher offer were to be forthcoming, the 

market test would have produced it, and Trans Union would have been contractually free to 

accept such higher offer. […] 

Under Delaware law, the business judgment rule is the offspring of the fundamental 

principle, codified in 8 Del.C. § 141(a), that the business and affairs of a Delaware corporation 

are managed by or under its board of directors.[…] In carrying out their managerial roles, 

directors are charged with an unyielding fiduciary duty to the corporation and its shareholders. 

[…]The business judgment rule exists to protect and promote the full and free exercise of the 

managerial power granted to Delaware directors. The rule itself “is a presumption that in making 

a business decision, the directors of a corporation acted on an informed basis, in good faith and 

in the honest belief that the action taken was in the best interests of the company.” Thus, the 

party attacking a board decision as uninformed must rebut the presumption that its business 

judgment was an informed one.  

The determination of whether a business judgment is an informed one turns on whether 

the directors have informed themselves “prior to making a business decision, of all material 

information reasonably available to them.”  

Under the business judgment rule there is no protection for directors who have made “an 

unintelligent or unadvised judgment.” A director’s duty to inform himself in preparation for a 

decision derives from the fiduciary capacity in which he serves the corporation and its 

stockholders. Since a director is vested with the responsibility for the management of the affairs 
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of the corporation, he must execute that duty with the recognition that he acts on behalf of others. 

Such obligation does not tolerate faithlessness or self-dealing. But fulfillment of the fiduciary 

function requires more than the mere absence of bad faith or fraud. Representation of the 

financial interests of others imposes on a director an affirmative duty to protect those interests 

and to proceed with a critical eye in assessing information of the type and under the 

circumstances present here.  

Thus, a director’s duty to exercise an informed business judgment is in  the nature of a 

duty of care, as distinguished from a duty of loyalty. Here, there were no allegations of fraud, 

bad faith, or self-dealing, or proof thereof. Hence, it is presumed that the directors reached their 

business judgment in good faith, and considerations of motive are irrelevant to the issue before 

us. 

The standard of care applicable to a director’s duty of care has also been recently restated 

by this Court. In Aronson, we stated: 

While the Delaware cases use a variety of terms to describe the applicable 

standard of care, our analysis satisfies us that under the business judgment rule 

director liability is predicated upon concepts of gross negligence.  

We again confirm that view. We think the concept of gross negligence is also the proper 

standard for determining whether a business judgment reached by a board of directors was an 

informed one. 

In the specific context of a proposed merger of domestic corporations, a director has a 

duty under 8 Del.C. 251(b), along with his fellow directors, to act in an informed and deliberate 

manner in determining whether to approve an agreement of merger before submitting the 

proposal to the stockholders. Certainly in the merger context, a director may not abdicate that 

duty by leaving to the shareholders alone the decision to approve or disapprove the agreement. 

[…] 

It is against those standards that the conduct of the directors of Trans Union must be 

tested, as a matter of law and as a matter of fact, regarding their exercise of an informed business 

judgment in voting to approve the Pritzker merger proposal. 

The defendants argue that the determination of whether their decision to accept $55 per 

share for Trans Union represented an informed business judgment requires consideration, not 

only of that which they knew and learned on September 20, but also of that which they 
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subsequently learned and did over the following four-month  period before the shareholders met 

to vote on the proposal in February, 1981. The defendants thereby seek to reduce the significance 

of their action on September 20 and to widen the time frame for determining whether their 

decision to accept the Pritzker proposal was an informed one. […] We disagree with this post 

hoc approach. 

The issue of whether the directors reached an informed decision to “sell” the Company 

on September 20, 1980 must be determined only upon the basis of the information then 

reasonably available to the directors and relevant to their decision to accept the Pritzker merger 

proposal. This is not to say that the directors were precluded from altering their original plan of 

action, had they done so in an informed manner. What we do say is that the question of whether 

the directors reached an informed business judgment in agreeing to sell the Company, pursuant 

to the terms of the September 20 Agreement presents, in reality, two questions: (A) whether the 

directors reached an informed business judgment on September 20, 1980; and (B) if they did not, 

whether the directors’ actions taken subsequent to September 20 were adequate to cure any 

infirmity in their action taken on September 20. We first consider the directors’ September 20 

action in terms of their reaching an informed business judgment. 

On the record before us, we must conclude that the Board of Directors did not reach an 

informed business judgment on September 20, 1980 in voting to “sell” the Company for $55 per 

share pursuant to the Pritzker cash-out merger proposal. Our reasons, in summary, are as 

follows: 

The directors (1) did not adequately inform themselves as to Van Gorkom’s role in 

forcing the “sale” of the Company and in establishing the per share purchase price; (2) were 

uninformed as to the intrinsic value of the Company; and (3) given these circumstances, at a 

minimum, were grossly negligent in approving the “sale” of the Company upon two hours’ 

consideration, without prior notice, and without the exigency of a crisis or emergency. 

As has been noted, the Board based its September 20 decision to approve the cash-out 

merger primarily on Van Gorkom’s representations. None of the directors, other than Van 

Gorkom and Chelberg, had any prior knowledge that the purpose of the meeting was to propose 

a cash-out merger of Trans Union. No members of Senior Management were present, other than 

Chelberg, Romans and Peterson; and the latter two had only learned of the proposed sale an hour 

earlier. Both general counsel Moore and former general counsel Browder attended the meeting, 
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but were equally uninformed as to the purpose of the meeting and the documents to be acted 

upon. 

Without any documents before them concerning the proposed transaction, the members 

of the Board were required to rely entirely upon Van Gorkom’s 20-minute oral presentation of 

the proposal. No written summary of the terms of the merger was presented; the directors were 

given no documentation to support the adequacy of $55 price per share for sale of the Company; 

and the Board had before it nothing more than Van Gorkom’s statement of his understanding of 

the substance of an agreement which he admittedly had never read, nor which any member of the 

Board had ever seen. 

Under 8 Del.C. § 141(e), “directors are fully protected in relying in  good faith on reports 

made by officers.” […] Van Gorkom’s oral presentation of his understanding of the terms of the 

proposed Merger Agreement, which he had not seen, and Romans’ brief oral statement of his 

preliminary study regarding the feasibility of a leveraged buy-out of Trans Union do not qualify 

as § 141(e) “reports” for these reasons: The former lacked substance because Van Gorkom was 

basically uninformed as to the essential provisions of the very document about which he was 

talking. Romans’ statement was irrelevant to the issues before the Board since it did not purport 

to be a valuation study. At a minimum for a report to enjoy the status conferred by § 141(e), it 

must be pertinent to the subject matter upon which a board is called to act, and otherwise be 

entitled to good faith, not blind, reliance. Considering all of the surrounding circumstances — 

hastily calling the meeting without prior notice of its subject matter, the proposed sale of the 

Company without any prior consideration of the issue or necessity therefor, the urgent time 

constraints imposed by Pritzker, and the total absence of any documentation whatsoever — the 

directors were duty bound to make reasonable inquiry of Van Gorkom and Romans, and if they 

had done so, the inadequacy of that upon which they now claim to have relied would have been 

apparent. […] 

A substantial premium may provide one reason to recommend a merger, but in the 

absence of other sound valuation information, the fact of a premium alone does not provide an 

adequate basis upon which to assess the fairness of an offering price. Here, the judgment reached 

as to the adequacy of the premium was based on a comparison between the historically depressed 

Trans Union market price and the amount of the Pritzker offer. Using market price as a basis for 

concluding that the premium adequately reflected the true value  of the Company was a clearly 
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faulty, indeed fallacious, premise, as the defendants’ own evidence demonstrates. 

The record is clear that before September 20, Van Gorkom and other members of Trans 

Union’s Board knew that the market had consistently undervalued the worth of Trans Union’s 

stock, despite steady increases in the Company’s operating income in the seven years preceding 

the merger. The Board related this occurrence in large part to Trans Union’s inability to use its 

ITCs as previously noted. Van Gorkom testified that he did not believe the market price 

accurately reflected Trans Union’s true worth; and several of the directors testified that, as a 

general rule, most chief executives think that the market undervalues their companies’ stock. 

Yet, on September 20, Trans Union’s Board apparently believed that the market stock price 

accurately reflected the value of the Company for the purpose of determining the adequacy of the 

premium for its sale. 

In the Proxy Statement, however, the directors reversed their position. There, they stated 

that, although the earnings prospects for Trans Union were “excellent,” they found no basis for 

believing that this would be reflected in future stock prices. With regard to past trading, the 

Board stated that the prices at which the Company’s common stock had traded in recent years 

did not reflect the “inherent” value of the Company. […] By their own admission they could not 

rely on the stock price as an accurate measure of value. Yet, also by their own admission, the 

Board members assumed that Trans Union’s market price was adequate to serve as a basis upon 

which to assess the adequacy of the premium for purposes of the September 20 meeting. 

The parties do not dispute that a publicly-traded stock price is solely a measure of the 

value of a minority position and, thus, market price represents only the value of a single share. 

Nevertheless, on September 20, the Board assessed the adequacy of the premium over market, 

offered by Pritzker, solely by comparing it with Trans Union’s current and historical stock price.  

Indeed, as of September 20, the Board had no other information on which to base a 

determination of the intrinsic value of Trans Union as a going concern. As of September 20, the 

Board had made no evaluation of the Company designed to value the entire enterprise, nor had 

the Board ever previously considered selling the Company or consenting to a buy-out merger. 

[…] 

Despite the foregoing facts and circumstances, there was no call by the Board, either on 

September 20 or thereafter, for any valuation study or documentation of the $55 price per share 

as a measure of the fair value of the Company in a cash-out context. […]. 
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We do not imply that an outside valuation study is essential to support an informed 

business judgment; nor do we state that fairness opinions by independent investment bankers are 

required as a matter of law. Often insiders familiar with the business of a going concern are in a 

better position than are outsiders to gather relevant information; and under appropriate 

circumstances, such directors may be fully protected in relying in good faith upon the valuation 

reports of their management.   

Here, the record establishes that the Board did not request its Chief Financial Officer, 

Romans, to make any valuation study or review of the proposal to determine the adequacy of $55 

per share for sale of the Company. On the record before us: The Board rested on Romans’ 

elicited response that the $55 figure was within a “fair price range” within the context of a 

leveraged buy-out. No director sought any further information from Romans. No director asked 

him why he put $55 at the bottom of his range. No director asked Romans for any details as to 

his study, the reason why it had been undertaken or its depth. No director asked to see the study; 

and no director asked Romans whether Trans Union’s finance department could do a fairness 

study within the remaining 36-hour period available under the Pritzker offer. 

Had the Board, or any member, made an inquiry of Romans, he presumably would have 

responded as he testified: that his calculations were rough and preliminary; and, that the study 

was not designed to determine the fair value of the Company, but rather to assess the feasibility 

of a leveraged buy-out financed by the Company’s projected cash flow, making certain 

assumptions as to the purchaser’s borrowing needs. Romans would have presumably also 

informed the Board of his view, and the widespread view of Senior Management, that the timing 

of the offer was wrong and the offer inadequate. 

The record also establishes that the Board accepted without scrutiny Van Gorkom’s 

representation as to the fairness of the $55 price per share for sale of the Company — a subject 

that the Board had never previously considered. The Board thereby failed to discover that Van 

Gorkom had suggested the $55 price to Pritzker and, most crucially, that Van Gorkom had 

arrived at the $55 figure based on calculations designed solely to determine the feasibility of a 

leveraged buy-out. No questions were raised either as to the tax implications of a cash-out 

merger or how the price for the one million share option granted Pritzker was calculated. 

We do not say that the Board of Directors was not entitled to give some credence to Van 

Gorkom’s representation that $55 was an adequate or fair price. Under § 141(e), the directors 
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were entitled to rely upon their chairman’s opinion of value and adequacy, provided that such 

opinion was reached on a sound basis. Here, the issue is whether the directors informed 

themselves as to all information that was reasonably available to them. Had they done so, they 

would have learned of the source and derivation of the $55 price and could not reasonably have 

relied thereupon in good faith. 

None of the directors, Management or outside, were investment bankers or financial 

analysts. Yet the Board did not consider recessing the meeting until a later hour that day (or 

requesting an extension of Pritzker’s Sunday evening deadline) to give it time to elicit more 

information as to the sufficiency of the offer, either from  inside Management (in particular 

Romans) or from Trans Union’s own investment banker, Salomon Brothers, whose Chicago 

specialist in merger and acquisitions was known to the Board and familiar with Trans Union’s 

affairs. 

Thus, the record compels the conclusion that on September 20 the Board lacked valuation 

information adequate to reach an informed business judgment as to the fairness of $55 per share 

for sale of the Company. 

This brings us to the post-September 20 “market test” upon which the defendants 

ultimately rely to confirm the reasonableness of their September 20 decision to accept the 

Pritzker proposal. […] 

Again, the facts of record do not support the defendants’ argument. There is no evidence: 

(a) that the Merger Agreement was effectively amended to give the Board freedom to put Trans 

Union up for auction sale to the highest bidder; or (b) that a public auction was in fact permitted 

to occur. The minutes of the Board meeting make no reference to any of this. Indeed, the record 

compels the conclusion that the directors had no rational basis for expecting that a market test 

was attainable, given the terms of the Agreement as executed during the evening of September 

20. We rely upon the following facts which are essentially uncontradicted: 

The Merger Agreement, specifically identified as that originally presented to the Board 

on September 20, has never been produced by the defendants, notwithstanding the plaintiffs’ 

several demands for production before as well as during trial. […] 

Van Gorkom states that the Agreement as submitted incorporated the ingredients for a 

market test by authorizing Trans Union to receive competing offers over the next 90-day period. 

However, he concedes that the Agreement barred Trans Union from actively soliciting such 
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offers and from furnishing to interested parties any information about the Company other than 

that already in the public domain. Whether the original Agreement of September 20 went so far 

as to authorize Trans Union to receive competitive proposals is arguable. The defendants’ 

unexplained failure to produce and identify the original Merger Agreement permits the logical 

inference that the instrument would not support their assertions in this regard. […]Van Gorkom, 

conceding that he never read the Agreement, stated that he was relying upon his understanding 

that, under corporate law, directors always have an inherent right, as well as a fiduciary duty, to 

accept a better offer notwithstanding an existing contractual commitment by the Board.  

The defendant directors assert that they “insisted” upon including two amendments to the 

Agreement, thereby permitting a market test: (1) to give Trans Union the right to accept a better 

offer; and (2) to reserve to Trans Union the right to distribute proprietary information on the 

Company to alternative bidders. Yet, the defendants concede that they did not seek to amend the 

Agreement to permit Trans Union to solicit competing offers. 

Several of Trans Union’s outside directors resolutely maintained that the Agreement as 

submitted was approved on the understanding that, “if we got a better deal, we had a right to take 

it.” Director Johnson so testified; but he then added, “And if they didn’t put that in the 

agreement, then the management did not carry out the conclusion of the Board. And I just don’t 

know whether they did or not.” The only clause in the Agreement as finally executed to which 

the defendants can point as “keeping the door open” is the following underlined statement found 

in subparagraph (a) of section 2.03 of the Merger Agreement as executed: 

The Board of Directors shall recommend to the stockholders of Trans Union that 

they approve and adopt the Merger Agreement (`the stockholders’ approval’) and 

to use its best efforts to obtain the requisite votes therefor. GL acknowledges that 

Trans Union directors may have a competing fiduciary obligation to the 

shareholders under certain circumstances. 

Clearly, this language on its face cannot be construed as incorporating either of the two 

“conditions” described above: either the right to accept a better offer or the right to distribute 

proprietary information to third parties. […] 

The defendants attempt to downplay the significance of the prohibition against Trans 

Union’s actively soliciting competing offers by arguing that the directors “understood that the 

entire financial community would know that Trans Union was for sale upon the announcement of 
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the Pritzker offer, and anyone desiring to make a better offer was free to do so.” Yet, the press 

release issued on September 22, with the authorization of the Board, stated that Trans Union had 

entered into “definitive agreements” with the Pritzkers; and the press release did not even 

disclose Trans Union’s limited right to receive and accept higher offers. Accompanying this 

press release was a further public announcement that Pritzker had been granted an option to 

purchase at any time one million shares of  Trans Union’s capital stock at 75 cents above the 

then-current price per share. 

Thus, notwithstanding what several of the outside directors later claimed to have 

“thought” occurred at the meeting, the record compels the conclusion that Trans Union’s Board 

had no rational basis to conclude on September 20 or in the days immediately following, that the 

Board’s acceptance of Pritzker’s offer was conditioned on (1) a “market test” of the offer; and 

(2) the Board’s right to withdraw from the Pritzker Agreement and accept any higher offer 

received before the shareholder meeting.  […] 

 

We now examine the Board’s post-September 20 conduct for the purpose of determining 

first, whether it was informed and not grossly negligent; and second, if informed, whether it was 

sufficient to legally rectify and cure the Board’s derelictions of September 20. 

First, as to the Board meeting of October 8: Its purpose arose in the aftermath of the 

September 20 meeting: (1) the September 22 press release announcing that Trans Union “had 

entered into definitive agreements to merge with an affiliate of Marmon Group, Inc.;” and (2) 

Senior Management’s ensuing revolt. 

Trans Union’s press release stated: 

FOR IMMEDIATE RELEASE: 

CHICAGO, IL — Trans Union Corporation announced today that it had 

entered into definitive agreements to merge with an affiliate of The Marmon 

Group, Inc. in a transaction whereby Trans Union stockholders would receive 

$55 per share in cash for each Trans Union share held. The Marmon Group, Inc. 

is controlled by the Pritzker family of Chicago. 

The merger is subject to approval by the stockholders of Trans Union at a 

special meeting expected to be held  sometime during December or early January. 

Until October 10, 1980, the purchaser has the right to terminate the 
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merger if financing that is satisfactory to the purchaser has not been obtained, but 

after that date there is no such right. 

In a related transaction, Trans Union has agreed to sell to a designee of 

the purchaser one million newly-issued shares of Trans Union common stock at a 

cash price of $38 per share. Such shares will be issued only if the merger 

financing has been committed for no later than October 10, 1980, or if the 

purchaser elects to waive the merger financing condition. In addition, the New 

York Stock Exchange will be asked to approve the listing of the new shares 

pursuant to a listing application which Trans Union intends to file shortly. 

Completing of the transaction is also subject to the preparation of a 

definitive proxy statement and making various filings and obtaining the approvals 

or consents of government agencies. 

The press release made no reference to provisions allegedly reserving to the Board the 

rights to perform a “market test” and to withdraw from the Pritzker Agreement if Trans Union 

received a better offer before the shareholder meeting. The defendants also concede that Trans 

Union never made a subsequent public announcement stating that it had in fact reserved the right 

to accept alternate offers, the Agreement notwithstanding. 

The public announcement of the Pritzker merger resulted in an “en masse” revolt of 

Trans Union’s Senior Management. The head of Trans Union’s tank car operations (its most 

profitable division) informed Van Gorkom that unless the merger were called off, fifteen key 

personnel would resign. 

Instead of reconvening the Board, Van Gorkom again privately met with Pritzker, 

informed him of the developments, and sought his advice. […] 

Van Gorkom then advised Senior Management that the Agreement would be amended to 

give Trans Union the right to solicit competing offers through January, 1981, if they would agree 

to remain with Trans Union. Senior Management was temporarily mollified; and Van Gorkom 

then called a special meeting of Trans Union’s Board for October 8. 

Thus, the primary purpose of the October 8 Board meeting was to amend the Merger 

Agreement, in a manner agreeable to Pritzker, to permit Trans Union to conduct a “market test.” 

[…] In a brief session, the directors approved Van Gorkom’s oral presentation of the substance 

of the proposed amendments,  the terms of which were not reduced to writing until October 10. 
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But rather than waiting to review the amendments, the Board again approved them sight unseen 

and adjourned, giving Van Gorkom authority to execute the papers when he received them. 

Thus, the Court of Chancery’s finding that the October 8 Board meeting was convened to 

reconsider the Pritzker “proposal” is clearly erroneous. Further, the consequence of the Board’s 

faulty conduct on October 8, in approving amendments to the Agreement which had not even 

been drafted, will become apparent when the actual amendments to the Agreement are hereafter 

examined. 

The next day, October 9, and before the Agreement was amended, Pritzker moved swiftly 

to off-set the proposed market test amendment. First, Pritzker informed Trans Union that he had 

completed arrangements for financing its acquisition and that the parties were thereby mutually 

bound to a firm purchase and sale arrangement. Second, Pritzker announced the exercise of his 

option to purchase one million shares of Trans Union’s treasury stock at $38 per share — 75 

cents above the current market price. Trans Union’s Management responded the same day by 

issuing a press release announcing: (1) that all financing arrangements for Pritzker’s acquisition 

of Trans Union had been completed; and (2) Pritzker’s purchase of one million shares of Trans 

Union’s treasury stock at $38 per share. 

The next day, October 10, Pritzker delivered to Trans Union the proposed amendments to 

the September 20 Merger Agreement. Van Gorkom promptly proceeded to countersign all the 

instruments on behalf of Trans Union without reviewing the instruments to determine if they 

were consistent with the authority previously granted him by the Board. The amending 

documents were apparently not approved by Trans Union’s Board until a much later date, 

December 2. The record does not affirmatively establish that Trans Union’s directors ever read 

the October 10 amendments. 

The October 10 amendments to the Merger Agreement did authorize Trans Union to 

solicit competing offers, but the amendments had more far-reaching effects. The most significant 

change was in the definition of the third-party “offer” available to Trans Union as a possible 

basis for withdrawal from its Merger Agreement with Pritzker. Under the October 10 

amendments, a better offer was no longer sufficient to permit Trans Union’s withdrawal. Trans 

Union was now permitted to terminate the Pritzker Agreement and abandon the merger only if, 

prior to February 10, 1981, Trans Union had either consummated a merger (or sale of assets) 

with a third party or had entered into a “definitive” merger agreement more favorable than 
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Pritzker’s and for a greater consideration — subject only to stockholder approval. Further, […] 

the market test period was effectively reduced, not extended.  

In our view, the record compels the conclusion that the directors’ conduct on October  8 

exhibited the same deficiencies as did their conduct on September 20. The Board permitted its 

Merger Agreement with Pritzker to be amended in a manner it had neither authorized nor 

intended. […] 

We conclude that the Board acted in a grossly negligent manner on October 8; and that 

Van Gorkom’s representations on which the Board based its actions do not constitute “reports” 

under § 141(e) on which the directors could reasonably have relied. Further, the amended Merger 

Agreement imposed on Trans Union’s acceptance of a third party offer conditions more onerous 

than those imposed on Trans Union’s acceptance of Pritzker’s offer on September 20. After 

October 10, Trans Union could accept from a third party a better offer only if it were 

incorporated in a definitive agreement between the parties, and not conditioned on financing or 

on any other contingency. 

The October 9 press release, coupled with the October 10 amendments, had the clear 

effect of locking Trans Union’s Board into the Pritzker Agreement. Pritzker had thereby 

foreclosed Trans Union’s Board from negotiating any better “definitive” agreement over the 

remaining eight weeks before Trans Union was required to clear the Proxy Statement submitting 

the Pritzker proposal to its shareholders. […] 

Our review of the record compels a finding that confirmation of the appropriateness of 

the Pritzker offer by an unfettered or free market test was virtually meaningless in the face of the 

terms and time limitations of Trans Union’s Merger Agreement with Pritzker as amended 

October 10, 1980. 

Finally, we turn to the Board’s meeting of January 26, 1981. The defendant directors rely 

upon the action there taken to refute the contention that they did not reach an informed business 

judgment in approving the Pritzker merger. The defendants contend that the Trial Court correctly 

concluded that Trans Union’s directors were, in effect, as “free to turn down the Pritzker 

proposal” on January 26, as they were on September 20. […] 

The Board’s January 26 meeting was the first meeting following the filing of the 

plaintiffs’ suit in mid-December and the last meeting before the previously-noticed shareholder 

meeting of February 10. […] 
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Johnson’s testimony and the Board Minutes of January 26 are remarkably consistent. 

Both clearly indicate recognition that the question of the alternative courses of action, available 

to the Board on January 26 with respect to the Pritzker merger, was a legal question, presenting 

to the Board (after its review of the full record developed through pre-trial discovery) three 

options: (1) to “continue to recommend” the Pritzker merger; (2) to “recommend that  the 

stockholders vote against” the Pritzker merger; or (3) to take a noncommittal position on the 

merger and “simply leave the decision to [the] shareholders.” 

We must conclude from the foregoing that the Board was mistaken as a matter of law 

regarding its available courses of action on January 26, 1981. Options (2) and (3) were not viable 

or legally available to the Board under 8 Del.C. § 251(b). The Board could not remain committed 

to the Pritzker merger and yet recommend that its stockholders vote it down; nor could it take a 

neutral position and delegate to the stockholders the unadvised decision as to whether to accept 

or reject the merger. Under § 251(b), the Board had but two options: (1) to proceed with the 

merger and the stockholder meeting, with the Board’s recommendation of approval; or (2) to 

rescind its agreement with Pritzker, withdraw its approval of the merger, and notify its 

stockholders that the proposed shareholder meeting was cancelled. There is no evidence that the 

Board gave any consideration to these, its only legally viable alternative courses of action. 

But the second course of action would have clearly involved a substantial risk — that the 

Board would be faced with suit by Pritzker for breach of contract based on its September 20 

agreement as amended October 10. As previously noted, under the terms of the October 10 

amendment, the Board’s only ground for release from its agreement with Pritzker was its entry 

into a more favorable definitive agreement to sell the Company to a third party. Thus, in reality, 

the Board was not “free to turn down the Pritzker proposal” as the Trial Court found. Indeed, 

short of negotiating a better agreement with a third party, the Board’s only basis for release from 

the Pritzker Agreement without liability would have been to establish fundamental wrongdoing 

by Pritzker. Clearly, the Board was not “free” to withdraw from its agreement with Pritzker on 

January 26 by simply relying on its self-induced failure to have reached an informed business 

judgment at the time of its original agreement.  

Therefore, the Trial Court’s conclusion that the Board reached an informed business 

judgment on January 26 in determining whether to turn down the Pritzker “proposal” on that day 

cannot be sustained. The Court’s conclusion is not supported by the record; it is contrary to the 
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provisions of § 251(b) and basic principles of contract law; and it is not the product of a logical 

and deductive reasoning process. 

Upon the basis of the foregoing, we hold that the defendants’ post-September conduct did 

not cure the deficiencies of their September 20 conduct; and that, accordingly, the Trial Court 

erred in according to the defendants the benefits of the business judgment rule. […] 

 

The defendants ultimately rely on the stockholder vote of February 10 for exoneration. 

The defendants contend that the stockholders’ “overwhelming” vote approving the Pritzker 

Merger Agreement had the legal effect of curing any failure of the Board to reach an informed 

business judgment in its approval of the merger. 

The parties tacitly agree that a discovered failure of the Board to reach an informed 

business judgment in approving the merger constitutes a voidable, rather than a void, act. Hence, 

the merger can be sustained, notwithstanding the infirmity of the Board’s action, if its approval 

by majority vote of the shareholders is found to have been based on an informed electorate. The 

disagreement between the parties arises over: (1) the Board’s burden of disclosing to the 

shareholders all relevant and material information; and (2) the sufficiency of the evidence as to 

whether the Board satisfied that burden. 

On this issue the Trial Court summarily concluded “that the stockholders of Trans Union 

were fairly informed as to the pending merger....” The Court provided no  supportive reasoning 

nor did the Court make any reference to the evidence of record. […] 

The settled rule in Delaware is that “where a majority of fully informed stockholders 

ratify action of even interested directors, an attack on the ratified transaction normally must fail.” 

The question of whether shareholders have been fully informed such that their vote can be said to 

ratify director action, “turns on the fairness and completeness of the proxy materials submitted 

by the management to the ... shareholders.” As this Court stated in Gottlieb v. Heyden Chemical 

Corp.: 

[T]he entire atmosphere is freshened and a new set of rules invoked where a 

formal approval has been given by a majority of independent, fully informed 

stockholders.... 

In Lynch v. Vickers Energy Corp., this Court held that corporate directors owe to their 

stockholders a fiduciary duty to disclose all facts germane to the transaction at issue in an 
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atmosphere of complete candor. We defined “germane” in the tender offer context as all 

“information such as a reasonable stockholder would consider important in deciding whether to 

sell or retain stock.” In reality, “germane” means material facts. 

Applying this standard to the record before us, we find that Trans Union’s stockholders 

were not fully informed of all facts material to their vote on the Pritzker Merger and that the 

Trial Court’s ruling to the contrary is clearly erroneous. We list the material deficiencies in the 

proxy materials: 

(1) The fact that the Board had no reasonably adequate information indicative of the 

intrinsic value of the Company, other than a concededly depressed market price, was without 

question material to the shareholders voting on the merger. […] 

Accordingly, the Board’s lack of valuation information should have been disclosed. 

Instead, the directors cloaked the absence of such information in both the Proxy Statement and 

the Supplemental  Proxy Statement. Through artful drafting, noticeably absent at the September 

20 meeting, both documents create the impression that the Board knew the intrinsic worth of the 

Company. In particular, the Original Proxy Statement contained the following: 

[a]lthough the Board of Directors regards the intrinsic value of the Company’s 

assets to be significantly greater than their book value ..., systematic liquidation 

of such a large and complex entity as Trans Union is simply not regarded as a 

feasible method of realizing its inherent value. Therefore, a business combination 

such as the merger would seem to be the only practicable way in which the 

stockholders could realize the value of the Company. 

The Proxy stated further that “[i]n the view of the Board of Directors ..., the prices at 

which the Company’s common stock has traded in recent years have not reflected the inherent 

value of the Company.” What the Board failed to disclose to its stockholders was that the Board 

had not made any study of the intrinsic or inherent worth of the Company; nor had the Board 

even discussed the inherent value of the Company prior to approving the merger on September 

20, or at either of the subsequent meetings on October 8 or January 26. Neither in its Original 

Proxy Statement nor in its Supplemental Proxy did the Board disclose that it had no information 

before it, beyond the premium-over-market and the price/earnings ratio, on which to determine 

the fair value of the Company as a whole. 

(2) We find false and misleading the Board’s characterization of the Romans report in the 
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Supplemental Proxy Statement. The Supplemental Proxy stated: 

At the September 20, 1980 meeting of the Board of Directors of Trans Union, Mr. 

Romans indicated that while he could not say that $55,00 per share was an unfair 

price, he had prepared a preliminary report which reflected that the value of the 

Company was in the range of $55.00 to $65.00 per share. 

Nowhere does the Board disclose that Romans stated to the Board that his calculations 

were made in a “search for ways to justify a price in connection with” a leveraged buy-out 

transaction, “rather than to say what the shares are worth,” and that he stated to the Board that his 

conclusion thus arrived at “was not the same thing as saying that I have a valuation of the 

Company at X dollars.” Such information would have been material to a reasonable shareholder 

because it tended to invalidate the fairness of the merger price of $55. Furthermore, defendants 

again failed to disclose the absence of valuation information, but still made repeated reference to 

the “substantial premium.” 

(3) We find misleading the Board’s references to the “substantial” premium offered. The 

Board gave as their primary reason in support of the merger the “substantial premium” 

shareholders would receive. But the Board did not disclose its failure to assess the premium 

offered in terms of other relevant valuation techniques, thereby rendering questionable its 

determination as to the substantiality of the premium over an admittedly depressed stock market 

price. 

(4) We find the Board’s recital in the Supplemental Proxy of certain events preceding the 

September 20 meeting to be incomplete and misleading. It is beyond dispute that a reasonable 

stockholder would have considered material the fact that Van Gorkom not only suggested the 

$55 price to Pritzker, but also that he chose the figure because it made feasible a leveraged buy-

out. The directors disclosed that Van Gorkom suggested the $55 price to Pritzker. But the Board 

misled the shareholders when they described the basis of Van Gorkom’s suggestion as follows: 

Such suggestion was based, at least in part, on Mr. Van Gorkom’s belief that 

loans could be obtained from institutional lenders (together with about a $200 

million  equity contribution) which would justify the payment of such price, ... 

Although by January 26, the directors knew the basis of the $55 figure, they did not 

disclose that Van Gorkom chose the $55 price because that figure would enable Pritzker to both 

finance the purchase of Trans Union through a leveraged buy-out and, within five years, 



 /  / LAW 5413 MERGERS AND ACQUISITIONS / 35 

 

substantially repay the loan out of the cash flow generated by the Company’s operations. 

(5) The Board’s Supplemental Proxy Statement, mailed on or after January 27, added 

significant new matter, material to the proposal to be voted on February 10, which was not 

contained in the Original Proxy Statement. Some of this new matter was information which had 

only been disclosed to the Board on January 26; much was information known or reasonably 

available before January 21 but not revealed in the Original Proxy Statement. Yet, the 

stockholders were not informed of these facts. […]  

The burden must fall on defendants who claim ratification based on shareholder vote to 

establish that the shareholder approval resulted from a fully informed electorate. On the record 

before us, it is clear that the Board failed to meet that burden. […] 

For the foregoing reasons, we conclude that the director defendants breached their 

fiduciary duty of candor by their failure to make true and correct disclosures of all information 

they had, or should have had, material to the transaction submitted for stockholder approval. 

 

To summarize: we hold that the directors of Trans Union breached their fiduciary duty to 

their stockholders (1) by their failure to inform themselves of all information reasonably 

available to them and relevant to their decision to recommend the Pritzker merger; and (2) by 

their failure to disclose all material information such as a reasonable stockholder would consider 

important in deciding whether to approve the Pritzker offer. 

We hold, therefore, that the Trial Court committed reversible error in applying the 

business judgment rule in favor of the director defendants in this case. 

On remand, the Court of Chancery shall conduct an evidentiary hearing to determine the 

fair value of the shares represented by the plaintiffs’ class, based on the intrinsic value of Trans 

Union on September 20, 1980. Such valuation shall be made in accordance with Weinberger v. 

UOP, Inc. Thereafter, an award of damages may be entered to the extent that the fair value of 

Trans Union exceeds $55 per share. […] 

 

2.1.2 Chicago	Tribune,	February	8,	1987:		RULING	IN,	JURY	STILL	OUT	ON	TRANS	
UNION,	David	Elsner	

 
 At a recent cocktail party, a half-drunk executive buttonholed Jerome Van Gorkom to 

personally blame him for the sky-high cost of directors and officers liability insurance. 
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 A few days later, the former chief executive of Trans Union Corp. opened Business 

Week and found his name in the same paragraph with terms like “blatant negligence” and 

“violation of duty.” 

 Jerry Van Gorkom doesn`t like it, but no matter what he does from now on he 

probably will be best remembered as “the man who gave away his company” and as 

singlehandedly responsible for the crisis in directors liability insurance. 

 […] “I know there are injustices throughout life and there are differences of opinion,” 

he muses. “It’s just when you have something like this court decision that you know is totally 

wrong . . . well, its hard to deal with it. Now, because of it, people who don`t know me think of 

me as the guy who sold his company in two hours.” 

 That characterization, which many legal scholars and businessmen now feel is unfair 

or just plain wrong, was pinned on Van Gorkom by the Delaware Supreme Court in a landmark 

decision two years old on Jan. 29. […] 

 “It was the worst decision in the history of corporate law,” says University of 

Chicago law professor Daniel R. Fischel. […] 

 Nor did the court award Trans Union points for not engaging in any of the legal but 

ethically murky management-entrenching tactics adopted by scores of other companies. Trans 

Union had no poison pill antitakeover defenses. Nor had it ever made acquisitions or divestitures 

designed to make the company less attractive to others. Trans Union didn`t even offer its 

executives golden parachutes to ease their landing in the event of takeover. 

 The most important aspect of the Trans Union case was in the way it expanded the 

definition of improper conduct by directors well beyond previous benchmarks of fraud, self-

dealing, bad faith and intentional misconduct. 

 Because of it, rates for directors and officers liability insurance have at least 

quintupled, according to experts, and many insurers have stopped offering coverage altogether. 

In addition, many companies say they have had trouble finding outsiders willing to act as 

corporate watchdogs, now that financial risks are attached. 

 A recent survey by Director`s Monthly magazine found that directors are resigning in 

increasing numbers from corporate boards and are refusing to accept directorships when D&O 

insurance and other forms of indemnification are unavailable. 

 A total of 109 of the 370 directors who responded to the survey reported that their 
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companies` D&O insurance had been canceled or not renewed in the last 12 months. Another 

166 said their insurance companies had added restrictive covenants to old policies that greatly 

reduced the scope of liability coverage. 

 “The general trend (in D&O insurance) is that prices are still rising substantially and 

the availability of high (insurance) limits is being reduced,” says Michael Cetera, a risk-

management consultant with The Wyatt Co., a Chicago-based consulting firm. Wyatt has 

identified about 50 insurers as “potential” writers of D&O insurance, “but in practice only a few 

are writing it now,” Cetera adds. 

 Corporations seeking to insure their directors are hopeful that a law passed by the 

Delaware legislature last year will change the situation. The legislation allows Delaware-

incorporated firms to limit, or even eliminate, their directors financial liability in cases like Trans 

Unions. 

 […]  One of the few clear-cut winners in the entire episode was the investment 

banking community. In order to protect themselves from similar judgments, companies began 

calling routinely on outside sources to issue “fairness opinions” on takeover prices. 

 “The decision was practically a license for them (investment bankers) to mint 

money,” observes Stanley Golder, a well-known Chicago venture capitalist and deal maker. 

 “The whole situation is ridiculous. Now we need expert opinions and long, formal 

meetings with attorneys present to decide on things we used to be able to do over the telephone.” 

[…] 

 

2.1.3 Delaware	General	Corporation	Law	Section	102(b)(7)	
 
(b) In addition to the matters required to be set forth in the certificate of incorporation by 

subsection (a) of this section, the certificate of incorporation may also contain any or all of the 

following matters: […] 

(7) A provision eliminating or limiting the personal liability of a director to the 

corporation or its stockholders for monetary damages for breach of fiduciary duty as a 

director, provided that such provision shall not eliminate or limit the liability of a 

director: (i) For any breach of the director’s duty of loyalty to the corporation or its 

stockholders; (ii) for acts or omissions not in good faith or which involve intentional 

misconduct or a knowing violation of law; (iii) under § 174 of this title; or (iv) for any 
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transaction from which the director derived an improper personal benefit. No such 

provision shall eliminate or limit the liability of a director for any act or omission 

occurring prior to the date when such provision becomes effective. All references in this 

paragraph to a director shall also be deemed to refer to such other person or persons, if 

any, who, pursuant to a provision of the certificate of incorporation in accordance with §  

141(a) of this title, exercise or perform any of the powers or duties otherwise conferred or 

imposed upon the board of directors by this title. 

 

2.1.4 Pennsylvania	Business	Corporations	Act	Section	1713	
 
§ 1713.  Personal liability of directors. 

 (a)  General rule.--If a bylaw adopted by the shareholders of a business corporation 

so provides, a director shall not be personally liable, as such, for monetary damages for any 

action taken unless: 

  (1)  the director has breached or failed to perform the duties of his office under 

this subchapter; and 

  (2)  the breach or failure to perform constitutes self-dealing, willful misconduct 

or recklessness. 

 (b)  Exceptions.--Subsection (a) shall not apply to: 

  (1)  the responsibility or liability of a director pursuant to any criminal statute; 

or 

  (2)  the liability of a director for the payment of taxes pursuant to Federal, State 

or local law. 

 

2.1.5 In	re	Caremark	Intern.	Inc.	Deriv.	Lit.,	698	A.2d	959	(1996)	
 
ALLEN, Chancellor 

[The defendant directors served on the board of a health care company which ultimately pleaded 

to a felony charge related to multiple violations of federal and state laws and regulations 

applicable to health care providers.  Plaintiff shareholders sought monetary damages in a 

derivative action on behalf of the corporation, alleging a breach of the board’s duty to oversee 

corporate compliance.] 



 /  / LAW 5413 MERGERS AND ACQUISITIONS / 39 

 

The complaint charges the director defendants with breach of their duty of attention or 

care in connection with the on-going operation of the corporation’s business. The claim is that 

the directors allowed a situation to develop and continue which exposed the corporation to 

enormous legal liability and that in so doing they violated a duty to be active monitors of 

corporate performance. The complaint thus does not charge either director self-dealing or the 

more difficult loyalty-type problems arising from cases of suspect director motivation, such as 

entrenchment or sale of control contexts. The theory here advanced is possibly the most difficult 

theory in corporation law upon which a plaintiff might hope to win a judgment. The good policy 

reasons why it is so difficult to charge directors with responsibility for corporate losses for an 

alleged breach of care, where there is no conflict of interest or no facts suggesting suspect 

motivation involved, were recently described in Gagliardi v. TriFoods Int’l, Inc. 

1. Potential liability for directoral decisions: Director liability for a breach of the duty to 

exercise appropriate attention may, in theory, arise in two distinct contexts. First, such liability 

may be said to follow from a board decision that results in a loss because that decision was ill 

advised or “negligent”. Second, liability to the corporation for a loss may be said to arise from an 

unconsidered failure of the board to act in circumstances in which due attention would, arguably, 

have prevented the loss. The first class of cases will typically be subject to review under the 

director-protective business judgment rule, assuming the decision made was the product of a 

process that was either deliberately considered in good faith or was otherwise rational. What 

should be understood, but may not widely be understood by courts or commentators who are not 

often required to face such questions, is that compliance with a director’s duty of care can never 

appropriately be judicially determined by reference to the content of the board decision that leads 

to a corporate loss, apart from consideration of the good faith or rationality of the process 

employed. That is, whether a judge or jury considering the matter after the fact, believes a 

decision substantively wrong, or degrees of wrong extending through “stupid” to “egregious” or 

“irrational”, provides no ground for director liability, so long as the court determines that the 

process employed was either rational or employed in a good faith effort to advance corporate 

interests. To employ a different rule — one that permitted an “objective” evaluation of the 

decision — would expose directors to substantive second guessing by ill-equipped judges or 

juries, which would, in the long-run, be injurious to investor interests. Thus, the business  

judgment rule is process oriented and informed by a deep respect for all good faith board 
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decisions. 

Indeed, one wonders on what moral basis might shareholders attack a good faith business 

decision of a director as “unreasonable” or “irrational”. Where a director in fact exercises a good 

faith effort to be informed and to exercise appropriate judgment, he or she should be deemed to 

satisfy fully the duty of attention. […] 

2. Liability for failure to monitor: The second class of cases in which director liability for 

inattention is theoretically possible entail circumstances in which a loss eventuates not from a 

decision but, from unconsidered inaction. Most of the decisions that a corporation, acting 

through its human agents, makes are, of course, not the subject of director attention. Legally, the 

board itself will be required only to authorize the most significant corporate acts or transactions: 

mergers, changes in capital structure, fundamental changes in business, appointment and 

compensation of the CEO, etc. As the facts of this case graphically demonstrate, ordinary 

business decisions that are made by officers and employees deeper in the interior of the 

organization can, however, vitally affect the welfare of the corporation and its ability to achieve 

its various strategic and financial goals. […] Financial and organizational disasters such as these 

raise the question, what is  the board’s responsibility with respect to the organization and 

monitoring of the enterprise to assure that the corporation functions within the law to achieve its 

purposes? […] 

[I]t would, in my opinion, be a mistake to conclude that […] that corporate boards may 

satisfy their obligation to be reasonably informed concerning the corporation, without assuring 

themselves that information and reporting systems exist in the organization that are reasonably 

designed to provide to senior management and to the board itself timely, accurate information 

sufficient to allow management and the board, each within its scope, to reach informed 

judgments concerning both the corporation’s compliance with law and its business performance. 

Obviously the level of detail that is appropriate for such an information system is a 

question of business judgment. And obviously too, no rationally designed information and 

reporting system will remove the possibility that the corporation will violate laws or regulations, 

or that senior officers or directors may nevertheless sometimes be misled or otherwise fail 

reasonably to detect acts material to the corporation’s compliance with the law. But it is 

important that the board exercise a good faith judgment that the corporation’s information and 

reporting system is in concept and design adequate to assure the board that appropriate 
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information will come to its attention in a timely manner as a matter of ordinary operations, so 

that it may satisfy its responsibility. 

Thus, I am of the view that a director’s obligation includes a duty to attempt in good faith 

to assure that a corporate information and reporting system, which the board concludes is 

adequate, exists, and that failure to do so under some circumstances may, in theory at least, 

render a director liable for losses caused by non-compliance with applicable legal standards. […] 

 

2.1.6 Notes	and	Questions	on	the	Duty	of	Care	
 
 1.  Tax considerations are always critical in structuring a transaction, but sometimes 

they are also the motivation for engaging in a transaction at all.  Note that Trans Union was 

doing quite well in terms of its actual operations, and was under no pressure to sell for what we 

would consider core “business” reasons.  Rather, it was in a position where its financial 

statements reflected an “asset” in the form of tax credits that would disappear if not used by a 

certain date, and which Trans Union did not expect to use in full under current law.  In other 

words, it anticipated that a significant asset, however contingent, would disappear from its 

financial statements, and that Trans Union would be punished by the market for this irrespective 

of the irrelevance of this to its business fundamentals.  Having been unable to convince the 

Federal government to convert these credits into cash or extend the time they would be available, 

Trans Union sought instead to realize the value of the tax credits immediately by selling to a 

buyer who could use them. 

 2.  Early in the court’s recital of facts, it observes:  “It is noteworthy in this 

connection that he was then approaching 65 years of age and mandatory retirement.”  Why do 

you think the court found this significant?  If it was so noteworthy, why does the court not 

discuss it at more length?  Is Van Gorkom’s approaching retirement meaningful for a duty of 

care claim – or would it have been deserving of greater exploration had this been a case that 

focused on whether he breached his duty of loyalty? 

 3.  Van Gorkom launches his discussions without having first received authorization 

from the board of Trans Union.  The court does not raise any objection to this, focusing instead 

on the board’s process in responding to the deal that Van Gorkom brings them.  What authority 

should an officer have to negotiate merger terms?  Are there any limits on a board’s authority to 

delegate the M&A process, or any portion thereof, to a corporate officer?  See Delaware General 
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Corporation Law Section 141.  

 4.  We generally study Smith v. Van Gorkom for what it said about the duties of 

directors, but it also speaks to a theme that will occur repeatedly in later Delaware caselaw, the 

effect of an informed shareholder vote in “cleansing” a transaction that otherwise would be 

challenged because of defects in the board process.  What did the Van Gorkom court identify as 

the faults in disclosure?  Would there have been any level of disclosure that you think the court 

would have accepted, short of an admission of a breach by the board of its duties? 

 5.  In Caremark, Chancellor Allen foreshadowed his holding with his often-cited 

statement that a claim of this type is among the most difficult for a plaintiff to successfully 

pursue.  The Chancellor found that plaintiffs were unlikely to be able to prove that the directors 

had breached any duty to the corporation.  While subsequent litigations have confirmed the 

difficulty of making successful Caremark claims, they also show that these hurdles are not 

insurmountable, at least at the pleadings stage.  In In re Clovis Oncology Inc. Derivative 

Litigation (C.A. No. 2017-0222-JRS, decided October 1, 2019), Vice Chancellor Slights 

sustained Caremark claims against a motion to dismiss where directors were alleged to have 

turned a blind eye to misleading statements by senior management of a pharmaceutical company 

regarding the progress of the company’s key product towards FDA approval. 

6.  The plaintiffs in Caremark were seeking monetary damages for a director breach of a 

duty of care.  Why would a claim of this kind survive a motion to dismiss where a corporation 

had properly included a Section 102(b)(7) exculpation clause in its certificate of incorporation? 

7.  When might a duty of care claim still be useful to a plaintiff challenging an M&A 

transaction?  Did Section 102(b)(7) make the duty of care into a right without a remedy? 

8.  For more on the background to Van Gorkom, see Stephen M. Bainbridge, Smith v. Van 

Gorkom, SSRN Scholarly Paper ID 1130972 (Social Science Research Network), May 1, 2008, 

https://papers.ssrn.com/abstract=1130972.  Penn Law has produced an excellent video about Van 

Gorkom that includes interviews with some of the attorneys who litigated the case, and which 

you can watch on YouTube at https://www.youtube.com/watch?v=vDS4G2zuW-o.  
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2.2 The Duty of Loyalty 
 
2.2.1 Weinberger	v.	UOP,	Inc.,	457	A.2d	701	(Del.	1983)	
 

 MOORE, Justice: 
 
This post-trial appeal was reheard en banc from a decision of the Court of Chancery.  It 

was brought by the class action plaintiff below, a former shareholder of UOP, Inc., who 

challenged the elimination of UOP’s minority shareholders by a cash-out merger between UOP 

and its majority owner, The Signal Companies, Inc. Originally, the defendants in this action were 

Signal, UOP, certain officers and directors of those companies, and UOP’s investment banker, 

Lehman Brothers Kuhn Loeb, Inc. The present Chancellor held that the terms of the merger were 

fair to the plaintiff and the other minority shareholders of UOP. Accordingly, he entered 

judgment in favor of the defendants. […] 

In ruling for the defendants, the Chancellor re-stated his earlier conclusion that the 

plaintiff in a suit challenging a cash-out merger must allege specific acts of fraud, 

misrepresentation, or other items of misconduct to demonstrate the unfairness of the merger 

terms to the minority. We approve this rule and affirm it. 

The Chancellor also held that even though the ultimate burden of proof is on the majority 

shareholder to show by a preponderance of the evidence that the transaction is fair, it is first the 

burden of the plaintiff attacking the merger to demonstrate some basis for invoking the fairness 

obligation. We agree with that principle. However, where corporate action has been approved by 

an informed vote of a majority of the minority shareholders, we conclude that the burden entirely 

shifts to the plaintiff to show that the transaction was unfair to the minority. But in all this, the 

burden clearly remains on those relying on the vote to show that they completely disclosed all 

material facts relevant to the transaction. 

Here, the record does not support a conclusion that the minority stockholder vote was an 

informed one. Material information, necessary to acquaint those shareholders with the bargaining 

positions of Signal and UOP, was withheld under circumstances amounting to a breach of 

fiduciary duty. We therefore conclude that this merger does not meet the test of fairness, at least 

as we address that concept, and no burden thus shifted to the plaintiff by reason of the minority 

shareholder vote. Accordingly, we reverse and remand for further proceedings consistent 

herewith. […] 
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[The court discussed the facts of the case, including the fact that two UOP directors 

appointed by the parent corporation used UOP information to prepare a report for Signal to use 

in planning the transaction.]  Since the study was prepared by two UOP directors, using UOP 

information for the exclusive benefit of Signal, and nothing whatever was done to disclose it to 

the outside UOP directors or the minority shareholders, a question of breach of fiduciary duty 

arises. This problem occurs because there were common Signal-UOP directors participating, at 

least to some extent, in the UOP board’s decision-making processes without full disclosure of the 

conflicts they faced.    

[It is a] long-existing principle of Delaware law that these Signal designated directors on 

UOP’s board still owed UOP and its shareholders an uncompromising duty of loyalty. The 

classic language of Guth v. Loft, Inc., Del. Supr., 5 A.2d 503, 510 (1939), requires no 

embellishment: 

A public policy, existing through the years, and derived from a profound knowledge of 

human characteristics and motives, has established a rule that demands of a corporate 

officer or director, peremptorily and inexorably, the most scrupulous observance of his 

duty, not only affirmatively to protect the interests of the corporation committed to his 

charge, but also to refrain from doing anything that would work injury to the 

corporation, or to deprive it of profit or advantage which his skill and ability might 

properly bring to it, or to enable it to make in the reasonable and lawful exercise of its 

powers. The rule that requires an undivided and unselfish loyalty to the corporation 

demands that there shall be no conflict between duty and self-interest. 

Given the absence of any attempt to structure this transaction on an arm’s length basis, 

Signal cannot escape the effects of the conflicts it faced, particularly when its designees on 

UOP’s board did not totally abstain from participation in the matter. There is no “safe harbor” 

for such divided loyalties in Delaware. When directors of a Delaware corporation are on both 

sides of a transaction, they are required to demonstrate their utmost good faith and the most 

scrupulous inherent fairness of the bargain. The requirement of fairness is unflinching in its 

demand that where one stands on both sides of a transaction, he has the burden of establishing its 

entire fairness, sufficient to pass the test of careful scrutiny by the courts. 

There is no dilution of this obligation where one holds dual or multiple directorships, as 

in a parent-subsidiary context. Thus, individuals who act in a dual capacity as directors of two 
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corporations, one of whom is parent and the other subsidiary, owe the same duty of good 

management to both corporations, and in the absence of an independent negotiating  structure, or 

the directors’ total abstention from any participation in the matter, this duty is to be exercised in 

light of what is best for both companies. The record demonstrates that Signal has not met this 

obligation. 

The concept of fairness has two basic aspects: fair dealing and fair price. The former 

embraces questions of when the transaction was timed, how it was initiated, structured, 

negotiated, disclosed to the directors, and how the approvals of the directors and the stockholders 

were obtained. The latter aspect of fairness relates to the economic and financial considerations 

of the proposed merger, including all relevant factors: assets, market value, earnings, future 

prospects, and any other elements that affect the intrinsic or inherent value of a company’s stock. 

However, the test for fairness is not a bifurcated one as between fair dealing and price. All 

aspects of the issue must be examined as a whole since the question is one of entire fairness. 

However, in a non-fraudulent transaction we recognize that price may be the preponderant 

consideration outweighing other features of the merger. […] 

 

2.2.2 DGCL	Section	144:		Interested	Directors;	Quorum	
 
(a) No contract or transaction between a corporation and 1 or more of its directors or officers, or 

between a corporation and any other corporation, partnership, association, or other organization 

in which 1 or more of its directors or officers, are directors or officers, or have a financial 

interest, shall be void or voidable solely for this reason, or solely because the director or officer 

is present at or participates in the meeting of the board or committee which authorizes the 

contract or transaction, or solely because any such director’s or officer’s votes are counted for 

such purpose, if: 

(1) The material facts as to the director’s or officer’s relationship or interest and as 

to the contract or transaction are disclosed or are known to the board of directors or 

the committee, and the board or committee in good faith authorizes the contract or 

transaction by the affirmative votes of a majority of the disinterested directors, 

even though the disinterested directors be less than a quorum;  or 

(2) The material facts as to the director’s or officer’s relationship or interest and as 

to the contract or transaction are disclosed or are known to the stockholders 
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entitled to vote thereon, and the contract or transaction is specifically approved in 

good faith by vote of the stockholders;  or 

(3) The contract or transaction is fair as to the corporation as of the time it is 

authorized, approved or ratified, by the board of directors, a committee or the 

stockholders. 

(b) Common or interested directors may be counted in determining the presence of a quorum at 

a meeting of the board of directors or of a committee which authorizes the contract or 

transaction. 

2.2.3 Notes	and	Questions	on	the	Duty	of	Loyalty	
 
 1. You likely first encountered fiduciary duties, and the duty of loyalty in 

particular, in the context of partnerships and Judge Cardozo’s “punctilio of an honor the most 

sensitive” in Meinhard v. Salmon.  How do the fiduciary duties of the corporate director compare 

with those of a partner or trustee? 

 2. At times, fiduciary duties have been said to include a duty of good faith.  

Consider in these, and in the cases to come, whether there are any patterns of fact where a 

showing of bad faith would not, in some fashion, implicate the duty of loyalty. 

 3. The “entire fairness” standard deployed in Weinberger has two branches, 

procedural fairness and substantive fairness, fair process and fair price.  When we encounter a 

two element standard, we tend to assume that there is either a conjunctive test (e.g., both process 

and price must be fair) or a disjunctive test (e.g., either process or price must be fair).  The 

Weinberger opinion states clearly, however, that “entire fairness” is neither:  “the test for fairness 

is not a bifurcated one as between fair dealing and price. All aspects of the issue must be 

examined as a whole since the question is one of entire fairness.”  Does this make proving 

“entire fairness” easier or harder for a conflicted board?   

 Note that the Delaware courts themselves may prove inconsistent on this point.  

Some opinions will summarize “entire fairness” as if it were a conjunctive test where both fair 

process and fair price must be found (rather than both needing to be assessed, which is 

undoubtedly the case).  As we will see later in the term, however, under the right set of facts, an 

unfair process may not give rise to board liability where the transaction yields an unquestionably 

fair price. 

 Pause here for a moment, however, and imagine you are a transactional attorney 



 /  / LAW 5413 MERGERS AND ACQUISITIONS / 47 

 

advising a corporate board on a proposed sale process or transaction.  Do the distinctions made 

in the prior paragraphs have any relevance to how you advise your client?  Is there any 

circumstance under which you would counsel your client to proceed with a process that wasn’t 

fair because the price was fair, or vice versa, or would you always seek to be able to document 

both procedural and substantive fairness? 

 4. As already noted, a recurrent theme in corporate governance and M&A caselaw 

is the degree to which questionable board conduct can be ratified or cleansed through disclosure 

to shareholders.  Why did shareholder action not have this effect in Weinberger?   

 5. Weinberger arises out of one of the most obvious circumstances in which a 

director’s loyalty may be questioned, where she (or her employer) sits on both sides of the 

transaction and she (or her employer) clearly stands to benefit if the buyer obtains some 

advantage vis a vis the seller during transaction negotiations.  As you read the cases to come, be 

sensitive to the less obvious circumstances in which a director’s loyalties or independence may 

come into question, whether through social ties with a buyer’s executives or personal friendship 

with the target company’s own executives.   
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3 An Introduction to US M&A Caselaw 
 

3.1 Revlon, its Progeny and Opponents 
 

3.1.1 Revlon,	Inc.	v.	MacAndrews	&	Forbes	Holdings,	Inc.,	506	A.2d	173	(Del.	1986)	
 
 MOORE, Justice: 

In this battle for corporate control of Revlon, Inc. (Revlon), the Court of Chancery 

enjoined certain transactions designed to thwart the efforts of Pantry Pride, Inc. (Pantry Pride) to 

acquire Revlon. The defendants are Revlon, its board of directors, and Forstmann Little & Co. 

and the latter’s affiliated limited partnership (collectively, Forstmann). The injunction barred 

consummation of an option granted Forstmann to purchase certain Revlon assets (the lockup 

option), a promise by Revlon to deal exclusively with Forstmann in the face of a takeover (the 

no-shop provision), and the payment of a $25 million cancellation fee to Forstmann if the 

transaction was aborted. The Court of Chancery found that the Revlon directors had breached 

their duty of care by entering into the foregoing transactions  and effectively ending an active 

auction for the company. The trial court ruled that such arrangements are not illegal per se under 

Delaware law, but that their use under the circumstances here was impermissible. We agree. 

Thus, we granted this expedited interlocutory appeal to consider for the first time the validity of 

such defensive measures in the face of an active bidding contest for corporate control. 

Additionally, we address for the first time the extent to which a corporation may consider the 

impact of a takeover threat on constituencies other than shareholders. 

In our view, lock-ups and related agreements are permitted under Delaware law where 

their adoption is untainted by director interest or other breaches of fiduciary duty. The actions 

taken by the Revlon directors, however, did not meet this standard. Moreover, while concern for 

various corporate constituencies is proper when addressing a takeover threat, that principle is 

limited by the requirement that there be some rationally related benefit accruing to the 

stockholders. We find no such benefit here. 

Thus, under all the circumstances we must agree with the Court of Chancery that the 

enjoined Revlon defensive measures were inconsistent with the directors’ duties to the 

stockholders. Accordingly, we affirm. 
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The somewhat complex maneuvers of the parties necessitate a rather detailed 

examination of the facts. The prelude to this controversy began in June 1985, when Ronald O. 

Perelman, chairman of the board and chief executive officer of Pantry Pride, met with his 

counterpart at Revlon, Michel C. Bergerac, to discuss a friendly acquisition of Revlon by Pantry 

Pride. Perelman suggested a price in the range of $40-50 per share, but the meeting ended with 

Bergerac dismissing those figures as considerably below Revlon’s intrinsic value. All subsequent 

Pantry Pride overtures were rebuffed, perhaps in part based on Mr. Bergerac’s strong personal 

antipathy to Mr. Perelman. 

Thus, on August 14, Pantry Pride’s board authorized Perelman to acquire Revlon, either 

through negotiation in the $42-$43 per share range, or by making a hostile tender offer at $45. 

Perelman then met with Bergerac and outlined Pantry Pride’s alternate approaches. Bergerac 

remained adamantly opposed to such schemes and conditioned any further discussions of the 

matter on Pantry Pride executing a standstill agreement prohibiting it from acquiring Revlon 

without the latter’s prior approval. 

On August 19, the Revlon board met specially to consider the impending threat of a 

hostile bid by Pantry Pride. At the meeting, Lazard Freres, Revlon’s investment  banker, advised 

the directors that $45 per share was a grossly inadequate price for the company. Felix Rohatyn 

and William Loomis of Lazard Freres explained to the board that Pantry Pride’s financial 

strategy for acquiring Revlon would be through “junk bond” financing followed by a break-up of 

Revlon and the disposition of its assets. With proper timing, according to the experts, such 

transactions could produce a return to Pantry Pride of $60 to $70 per share, while a sale of the 

company as a whole would be in the “mid 50” dollar range. Martin Lipton, special counsel for 

Revlon, recommended two defensive measures: first, that the company repurchase up to 5 

million of its nearly 30 million outstanding shares; and second, that it adopt a Note Purchase 

Rights Plan. Under this plan, each Revlon shareholder would receive as a dividend one Note 

Purchase Right (the Rights) for each share of common stock, with the Rights entitling the holder 

to exchange one common share for a $65 principal Revlon note at 12% interest with a one-year 

maturity. The Rights would become effective whenever anyone acquired beneficial ownership of 

20% or more of Revlon’s shares, unless the purchaser acquired all the company’s stock for cash 

at $65 or more per share. In addition, the Rights would not be available to the acquiror, and prior 
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to the 20% triggering event the Revlon board could redeem the rights for 10 cents each. Both 

proposals were unanimously adopted. 

Pantry Pride made its first hostile move on August 23 with a cash tender offer for any and 

all shares of Revlon at $47.50 per common share and $26.67 per preferred share, subject to (1) 

Pantry Pride’s obtaining financing for the purchase, and (2) the Rights being redeemed, 

rescinded or voided. 

The Revlon board met again on August 26. The directors advised the stockholders to 

reject the offer. Further defensive measures also were planned. On August 29, Revlon 

commenced its own offer for up to 10 million shares, exchanging for each share of common 

stock tendered one Senior Subordinated Note (the Notes) of $47.50 principal at 11.75% interest, 

due 1995, and one-tenth of a share of $9.00 Cumulative Convertible Exchangeable Preferred 

Stock valued at $100 per share. Lazard Freres opined that the notes would trade at their face 

value on a fully distributed basis. Revlon stockholders tendered 87 percent of the outstanding 

shares (approximately 33 million), and the company accepted the full 10 million shares on a pro 

rata basis. The new Notes contained covenants which limited Revlon’s ability to incur additional 

debt, sell assets, or pay dividends unless otherwise approved by the “independent” 

(nonmanagement) members of the board. 

At this point, both the Rights and the Note covenants stymied Pantry Pride’s attempted 

takeover. The next move came on September 16, when Pantry Pride announced a new tender 

offer at $42 per share, conditioned upon receiving at least 90% of the outstanding stock. Pantry 

Pride also indicated that it would consider buying less than 90%, and at an increased price, if 

Revlon removed the impeding Rights. While this offer was lower on its face than the earlier 

$47.50 proposal, Revlon’s investment banker, Lazard Freres, described the two bids as 

essentially equal in view of the completed exchange offer. 

The Revlon board held a regularly scheduled meeting on September 24. The directors 

rejected the latest Pantry Pride offer and authorized management to negotiate with other parties 

interested in acquiring Revlon. Pantry Pride remained determined in its efforts and continued to 

make cash bids for the company, offering $50 per share on September 27, and raising its bid to 

$53 on October 1, and then to $56.25 on October 7. 

 In the meantime, Revlon’s negotiations with Forstmann and the investment group Adler 

& Shaykin had produced results. The Revlon directors met on October 3 to consider Pantry 
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Pride’s $53 bid and to examine possible alternatives to the offer. Both Forstmann and Adler & 

Shaykin made certain proposals to the board. As a result, the directors unanimously agreed to a 

leveraged buyout by Forstmann. The terms of this accord were as follows: each stockholder 

would get $56 cash per share; management would purchase stock in the new company by the 

exercise of their Revlon “golden parachutes”; Forstmann would assume Revlon’s $475 million 

debt incurred by the issuance of the Notes; and Revlon would redeem the Rights and waive the 

Notes covenants for Forstmann or in connection with any other offer superior to Forstmann’s. 

The board did not actually remove the covenants at the October 3 meeting, because Forstmann 

then lacked a firm commitment on its financing, but accepted the Forstmann capital structure, 

and indicated that the outside directors would waive the covenants in due course. Part of 

Forstmann’s plan was to sell Revlon’s Norcliff Thayer and Reheis divisions to American Home 

Products for $335 million. Before the merger, Revlon was to sell its cosmetics and fragrance 

division to Adler & Shaykin for $905 million. These transactions would facilitate the purchase 

by Forstmann or any other acquiror of Revlon. 

When the merger, and thus the waiver of the Notes covenants, was announced, the 

market value of these securities began to fall. The Notes, which originally traded near par, 

around 100, dropped to 87.50 by October 8. One director later reported (at the October 12 

meeting) a “deluge” of telephone calls from irate noteholders, and on October 10 the Wall Street 

Journal reported threats of litigation by these creditors. 

Pantry Pride countered with a new proposal on October 7, raising its $53 offer to $56.25, 

subject to nullification of the Rights, a waiver of the Notes covenants, and the election of three 

Pantry Pride directors to the Revlon board. On October 9, representatives of Pantry Pride, 

Forstmann and Revlon conferred in an attempt to negotiate the fate of Revlon, but could not 

reach agreement. At this meeting Pantry Pride announced that it would engage in fractional 

bidding and top any Forstmann offer by a slightly higher one. It is also significant that 

Forstmann, to Pantry Pride’s exclusion, had been made privy to certain Revlon financial data. 

Thus, the parties were not negotiating on equal terms. 

Again privately armed with Revlon data, Forstmann met on October 11 with Revlon’s 

special counsel and investment banker. On October 12, Forstmann made a new $57.25 per share 

offer, based on several conditions. The principal demand was a lock-up option to purchase 

Revlon’s Vision Care and National Health Laboratories divisions for $525 million, some $100-
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$175 million below the value ascribed to them by Lazard Freres, if another acquiror got 40% of 

Revlon’s shares. Revlon also was required to accept a no-shop provision. The Rights and Notes 

covenants had to be removed as in the October 3 agreement. There would be a $25 million 

cancellation fee to be placed in escrow, and released to Forstmann if the new agreement 

terminated or if another acquiror got more than 19.9% of Revlon’s stock. Finally, there would be 

no participation by Revlon management in the merger. In return, Forstmann agreed to support 

the par value  of the Notes, which had faltered in the market, by an exchange of new notes. 

Forstmann also demanded immediate acceptance of its offer, or it would be withdrawn. The 

board unanimously approved Forstmann’s proposal because: (1) it was for a higher price than the 

Pantry Pride bid, (2) it protected the noteholders, and (3) Forstmann’s financing was firmly in 

place. The board further agreed to redeem the rights and waive the covenants on the preferred 

stock in response to any offer above $57 cash per share. The covenants were waived, contingent 

upon receipt of an investment banking opinion that the Notes would trade near par value once the 

offer was consummated. 

Pantry Pride, which had initially sought injunctive relief from the Rights plan on August 

22, filed an amended complaint on October 14 challenging the lock-up, the cancellation fee, and 

the exercise of the Rights and the Notes covenants. Pantry Pride also sought a temporary 

restraining order to prevent Revlon from placing any assets in escrow or transferring them to 

Forstmann. Moreover, on October 22, Pantry Pride again raised its bid, with a cash offer of $58 

per share conditioned upon nullification of the Rights, waiver of the covenants, and an injunction 

of the Forstmann lock-up. 

On October 15, the Court of Chancery prohibited the further transfer of assets, and eight 

days later enjoined the lock-up, no-shop, and cancellation fee provisions of the agreement. The 

trial court concluded that the Revlon directors had breached their duty of loyalty by making 

concessions to Forstmann, out of concern for their liability to the noteholders, rather than 

maximizing the sale price of the company for the stockholders’ benefit.  

 

To obtain a preliminary injunction, a plaintiff must demonstrate both a reasonable 

probability of success on the merits and some irreparable harm which will occur absent the 

injunction. Additionally, the Court shall balance the conveniences of and possible injuries to the 

parties. 
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We turn first to Pantry Pride’s probability of success on the merits. The ultimate 

responsibility for managing the business and affairs of a corporation falls on its board of 

directors. 8 Del.C. § 141(a). In discharging this function the directors owe fiduciary duties of 

care and loyalty to the corporation and its shareholders. These principles apply with equal force 

when a board approves a corporate merger pursuant to 8 Del.C. § 251(b) and of course they are 

the bedrock of our law regarding corporate takeover issues. While the business judgment rule 

may be applicable to the actions of corporate directors responding to takeover threats, the 

principles upon which it is founded — care, loyalty and independence — must first be satisfied. 

If the business judgment rule applies, there is a “presumption that in making a business 

decision the directors of a corporation acted on an informed basis, in good faith and in the honest 

belief that the action taken was in the best interests of the company.” However, when a board 

implements anti-takeover measures there arises “the omnipresent specter that a board may be 

acting primarily in its own interests, rather than those of the corporation and its shareholders ...” 

This potential for conflict places upon the directors the burden of proving that they had 

reasonable grounds for believing there was a danger to corporate policy and effectiveness, a 

burden satisfied by a showing of good faith and reasonable investigation. In addition, the 

directors must analyze the nature of the takeover and its effect on the corporation in order to 

ensure balance — that the responsive action taken is reasonable in relation to the threat posed. 

 

The first relevant defensive measure adopted by the Revlon board was the Rights Plan, 

which would be considered a “poison pill” in the current language of corporate takeovers — a 

plan by which shareholders receive the right to be bought out by the corporation at a substantial 

premium on the occurrence of a stated triggering event. By 8 Del.C. §§ 141 and 122(13), the 

board clearly had the power to adopt the measure. Thus, the focus becomes one of 

reasonableness and purpose. 

The Revlon board approved the Rights Plan in the face of an impending hostile takeover 

bid by Pantry Pride at $45 per share, a price which Revlon reasonably concluded was grossly 

inadequate. Lazard Freres had so advised the directors, and had also informed them that Pantry 

Pride was a small, highly leveraged company bent on a “bust-up” takeover by using “junk bond” 

financing to buy Revlon cheaply, sell the acquired assets to pay the  debts incurred, and retain 
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the profit for itself. In adopting the Plan, the board protected the shareholders from a hostile 

takeover at a price below the company’s intrinsic value, while retaining sufficient flexibility to 

address any proposal deemed to be in the stockholders’ best interests. 

To that extent the board acted in good faith and upon reasonable investigation. Under the 

circumstances it cannot be said that the Rights Plan as employed was unreasonable, considering 

the threat posed. Indeed, the Plan was a factor in causing Pantry Pride to raise its bids from a low 

of $42 to an eventual high of $58. At the time of its adoption the Rights Plan afforded a measure 

of protection consistent with the directors’ fiduciary duty in facing a takeover threat perceived as 

detrimental to corporate interests. Far from being a “show-stopper,” as the plaintiffs had 

contended in Moran, the measure spurred the bidding to new heights, a proper result of its 

implementation.  

Although we consider adoption of the Plan to have been valid under the circumstances, 

its continued usefulness was rendered moot by the directors’ actions on October 3 and October 

12. At the October 3 meeting the board redeemed the Rights conditioned upon consummation of 

a merger with Forstmann, but further acknowledged that they would also be redeemed to 

facilitate any more favorable offer. On October 12, the board unanimously passed a resolution 

redeeming the Rights in connection with any cash proposal of $57.25 or more per share. Because 

all the pertinent offers eventually equalled or surpassed that amount, the Rights clearly were no 

longer any impediment in the contest for Revlon. This mooted any question of their propriety 

under Moran or Unocal. 

 

The second defensive measure adopted by Revlon to thwart a Pantry Pride takeover was 

the company’s own exchange offer for 10 million of its shares. The directors’ general broad 

powers to manage the business and affairs of the corporation are augmented by the specific 

authority conferred under 8 Del.C. § 160(a), permitting the company to deal in its own stock.  

However, when exercising that power in an effort to forestall a hostile takeover, the board’s 

actions are strictly held to the fiduciary standards outlined in Unocal. These standards require the 

directors to determine the best interests of the corporation and its stockholders, and impose an 

enhanced duty to abjure any action that is motivated by considerations other than a good faith 

concern for such interests.  

The Revlon directors concluded that Pantry Pride’s $47.50 offer was grossly inadequate. 
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In that regard the board acted in good faith, and on an informed basis, with reasonable grounds to 

believe that there existed a harmful threat to the corporate enterprise. The adoption of a defensive 

measure, reasonable in relation to the threat posed, was proper and fully accorded with the 

powers, duties, and responsibilities conferred upon directors under our law.  

  

However, when Pantry Pride increased its offer to $50 per share, and then to $53, it 

became apparent to all that the break-up of the company was inevitable. The Revlon board’s 

authorization permitting management to negotiate a merger or buyout with a third party was a 

recognition that the company was for sale. The duty of the board had thus changed from the 

preservation of Revlon as a corporate entity to the maximization of the company’s value at a sale 

for the stockholders’ benefit. This significantly altered the board’s responsibilities under the 

Unocal standards. It no longer faced threats to corporate policy and effectiveness, or to the 

stockholders’ interests, from a grossly inadequate bid. The whole question of defensive measures 

became moot. The directors’ role changed from defenders of the corporate bastion to auctioneers 

charged with getting the best price for the stockholders at a sale of the company. 

 

This brings us to the lock-up with Forstmann and its emphasis on shoring up the sagging 

market value of the Notes in the face of threatened litigation by their holders. Such a focus was 

inconsistent with the changed concept of the directors’ responsibilities at this stage of the 

developments. The impending waiver of the Notes covenants had caused the value of the Notes 

to fall, and the board was aware of the noteholders’ ire as well as their subsequent threats of suit. 

The directors thus made support of the Notes an integral part of the company’s dealings with 

Forstmann, even though their primary responsibility at this stage was to the equity owners. 

The original threat posed by Pantry Pride — the break-up of the company — had become 

a reality which even the directors embraced. Selective dealing to fend off a hostile but 

determined bidder was no longer a proper objective. Instead, obtaining the highest price for the 

benefit of the stockholders should have been the central theme guiding director action. Thus, the 

Revlon board could not make the requisite showing of good faith by preferring the noteholders 

and ignoring its duty of loyalty to the shareholders. The rights of the former already were fixed 

by contract. The noteholders required no further protection, and when the Revlon board entered 

into an auction-ending lock-up agreement with Forstmann on the basis of impermissible 
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considerations at the expense of the shareholders, the directors breached their primary duty of 

loyalty. 

The Revlon board argued that it acted in good faith in protecting the noteholders because 

Unocal permits consideration of other corporate constituencies. Although such considerations 

may be permissible, there are fundamental limitations upon that prerogative. A board may have 

regard for various constituencies in discharging its responsibilities, provided there are rationally 

related benefits accruing to the stockholders. However, such concern for non-stockholder 

interests is inappropriate when an auction among active bidders is in progress, and the object no 

longer is to protect or maintain the corporate enterprise but to sell it to the highest bidder. 

Revlon also contended that […] it had contractual and good faith obligations to consider 

the noteholders. However, any such duties are limited to the principle that one may not interfere 

with contractual relationships by improper actions. Here, the rights of the noteholders were fixed 

by agreement, and there is nothing of substance to suggest that any of those terms were violated. 

The Notes covenants specifically contemplated a waiver to permit sale of the company at a fair 

price. The Notes were accepted by the holders on that basis, including the risk of an adverse 

market effect stemming from a waiver. Thus, nothing remained for Revlon to legitimately 

protect, and no rationally related benefit thereby accrued to the stockholders. Under such 

circumstances we must conclude that the merger agreement with Forstmann was unreasonable in 

relation to the threat posed. 

A lock-up is not per se illegal under Delaware law. Its use has been approved in an earlier 

case. Such options can entice other bidders to enter a contest for control of the corporation, 

creating an auction for the company and maximizing shareholder profit. Current economic 

conditions in the takeover market are such that a “white knight” like Forstmann might only enter 

the bidding for the target company if it receives some form of compensation to cover the risks 

and costs involved. However, while those lock-ups which draw bidders into the battle benefit 

shareholders, similar measures which end an active auction and foreclose further bidding operate 

to the shareholders’ detriment.  

Recently, the United States Court of Appeals for the Second Circuit invalidated a lock-up 

on fiduciary duty grounds similar to those here. […] [T]he court stated: 

In this regard, we are especially mindful that some lock-up options may be beneficial to 

the shareholders, such as those that induce a bidder to compete for control of a 
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corporation, while others may be harmful, such as those that effectively preclude bidders 

from competing with the optionee bidder.  

In Hanson Trust, the bidder, Hanson, sought control of SCM by a hostile cash tender 

offer. SCM management joined with Merrill Lynch to propose a leveraged buy-out of the 

company at a higher price, and Hanson in turn increased its offer. Then, despite very little 

improvement in its subsequent bid, the management group sought a lock-up option to purchase 

SCM’s two main assets at a substantial discount. The SCM directors granted the lock-up without 

adequate information as to the size of the discount or the effect the transaction would have on the 

company. Their action effectively ended a competitive bidding situation. The Hanson Court 

invalidated the lock-up because the directors failed to fully inform themselves about the value of 

a transaction in which management had a strong self-interest. “In short, the Board appears to 

have failed to ensure that negotiations for alternative bids were conducted by those whose only 

loyalty was to the shareholders.” 

The Forstmann option had a similar destructive effect on the auction process. Forstmann 

had already been drawn into the contest on a preferred basis, so the result of the lock-up was not 

to foster bidding, but to destroy it. The board’s stated reasons for approving the transactions 

were: (1) better financing, (2) noteholder  protection, and (3) higher price. As the Court of 

Chancery found, and we agree, any distinctions between the rival bidders’ methods of financing 

the proposal were nominal at best, and such a consideration has little or no significance in a cash 

offer for any and all shares. The principal object, contrary to the board’s duty of care, appears to 

have been protection of the noteholders over the shareholders’ interests. 

While Forstmann’s $57.25 offer was objectively higher than Pantry Pride’s $56.25 bid, 

the margin of superiority is less when the Forstmann price is adjusted for the time value of 

money. In reality, the Revlon board ended the auction in return for very little actual improvement 

in the final bid. The principal benefit went to the directors, who avoided personal liability to a 

class of creditors to whom the board owed no further duty under the circumstances. Thus, when a 

board ends an intense bidding contest on an insubstantial basis, and where a significant by-

product of that action is to protect the directors against a perceived threat of personal liability for 

consequences stemming from the adoption of previous defensive measures, the action cannot 

withstand the enhanced scrutiny which Unocal requires of director conduct.  

In addition to the lock-up option, the Court of Chancery enjoined the no-shop provision 
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as part of the attempt to foreclose further bidding by Pantry Pride. The no-shop provision, like 

the lock-up option, while not per se illegal, is impermissible under the Unocal standards when a 

board’s primary duty becomes that of an auctioneer responsible for selling the company to the 

highest bidder. The agreement to negotiate only with Forstmann ended rather than intensified the 

board’s involvement in the bidding contest. 

It is ironic that the parties even considered a no-shop agreement when Revlon had dealt 

preferentially, and almost exclusively, with Forstmann throughout the contest. After the directors 

authorized management to negotiate with other parties, Forstmann was given every negotiating 

advantage that Pantry Pride had been denied: cooperation from management, access to financial 

data, and the exclusive opportunity to present merger proposals directly to the board of directors. 

Favoritism for a white knight to the total exclusion of a hostile bidder might be justifiable when 

the latter’s offer adversely affects shareholder interests, but when bidders make relatively similar 

offers, or dissolution of the company becomes inevitable, the directors cannot fulfill their 

enhanced Unocal duties by playing favorites with the contending factions. Market forces must be 

allowed to operate freely to bring the target’s shareholders the best price available for their 

equity. Thus, as the trial court ruled, the shareholders’ interests necessitated that the board 

remain free to negotiate in the fulfillment of that duty. 

The court below similarly enjoined the payment of the cancellation fee, pending a 

resolution of the merits, because the fee was part of the overall plan to thwart Pantry Pride’s 

efforts. We find no abuse of discretion in that ruling. 

 

Having concluded that Pantry Pride has shown a reasonable probability of success on the 

merits, we address the issue of irreparable harm. The Court of Chancery ruled that unless the 

lock-up and other aspects of the agreement were enjoined, Pantry Pride’s opportunity to bid for 

Revlon was lost. The court also held that the need for both bidders to compete  in the 

marketplace outweighed any injury to Forstmann. Given the complexity of the proposed 

transaction between Revlon and Forstmann, the obstacles to Pantry Pride obtaining a meaningful 

legal remedy are immense. We are satisfied that the plaintiff has shown the need for an 

injunction to protect it from irreparable harm, which need outweighs any harm to the defendants. 

 

In conclusion, the Revlon board was confronted with a situation not uncommon in the 
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current wave of corporate takeovers. A hostile and determined bidder sought the company at a 

price the board was convinced was inadequate. The initial defensive tactics worked to the benefit 

of the shareholders, and thus the board was able to sustain its Unocal burdens in justifying those 

measures. However, in granting an asset option lock-up to Forstmann, we must conclude that 

under all the circumstances the directors allowed considerations other than the maximization of 

shareholder profit to affect their judgment, and followed a course that ended the auction for 

Revlon, absent court intervention, to the ultimate detriment of its shareholders. No such 

defensive measure can be sustained when it represents a breach of the directors’ fundamental 

duty of care. In that context the board’s action is not entitled to the deference accorded it by the 

business judgment rule. The measures were properly enjoined. The decision of the Court of 

Chancery, therefore, is 

AFFIRMED. 

 

3.1.2 Pennsylvania’s	Rejection	of	Revlon	
 
PBCL § 1715.  Exercise of powers generally. 

(a)  General rule.--In discharging the duties of their respective positions, the board of directors, 

committees of the board and individual directors of a business corporation may, in considering 

the best interests of the corporation, consider to the extent they deem appropriate: 

(1)  The effects of any action upon any or all groups affected by such action, including 

shareholders, employees, suppliers, customers and creditors of the corporation, and upon 

communities in which offices or other establishments of the corporation are located. 

(2)  The short-term and long-term interests of the corporation, including benefits that may 

accrue to the corporation from its long-term plans and the possibility that these interests 

may be best served by the continued independence of the corporation. 

(3)  The resources, intent and conduct (past, stated and potential) of any person seeking to 

acquire control of the corporation. 

(4)  All other pertinent factors. 

(b)  Consideration of interests and factors.--The board of directors, committees of the board and 

individual directors shall not be required, in considering the best interests of the corporation or 

the effects of any action, to regard any corporate interest or the interests of any particular group 

affected by such action as a dominant or controlling interest or factor. The consideration of 
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interests and factors in the manner described in this subsection and in subsection (a) shall not 

constitute a violation of section 1712 (relating to standard of care and justifiable reliance). 

(c)  Specific applications.--In exercising the powers vested in the corporation, including, without 

limitation, those powers pursuant to section 1502 (relating to general powers), and in no way 

limiting the discretion of the board of directors, committees of the board and individual directors 

pursuant to subsections (a) and (b), the fiduciary duty of directors shall not be deemed to require 

them: 

(1)  to redeem any rights under, or to modify or render inapplicable, any shareholder 

rights plan, including, but not limited to, a plan adopted pursuant or made subject to 

section 2513 (relating to disparate treatment of certain persons); 

(2)  to render inapplicable, or make determinations under, the provisions of Subchapter E 

(relating to control transactions), F (relating to business combinations), G (relating to 

control-share acquisitions) or H (relating to disgorgement by certain controlling 

shareholders following attempts to acquire control) of Chapter 25 or under any other 

provision of this title relating to or affecting acquisitions or potential or proposed 

acquisitions of control; or 

(3)  to act as the board of directors, a committee of the board or an individual director 

solely because of the effect such action might have on an acquisition or potential or 

proposed acquisition of control of the corporation or the consideration that might be 

offered or paid to shareholders in such an acquisition. 

(d)  Presumption.--Absent breach of fiduciary duty, lack of good faith or self-dealing, any act as 

the board of directors, a committee of the board or an individual director shall be presumed to be 

in the best interests of the corporation. In assessing whether the standard set forth in section 1712 

has been satisfied, there shall not be any greater obligation to justify, or higher burden of proof 

with respect to, any act as the board of directors, any committee of the board or any individual 

director relating to or affecting an acquisition or potential or proposed acquisition of control of 

the corporation than is applied to any other act as a board of directors, any committee of the 

board or any individual director. Notwithstanding the preceding provisions of this subsection, 

any act as the board of directors, a committee of the board or an individual director relating to or 

affecting an acquisition or potential or proposed acquisition of control to which a majority of the 

disinterested directors shall have assented shall be presumed to satisfy the standard set forth in 
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section 1712, unless it is proven by clear and convincing evidence that the disinterested directors 

did not assent to such act in good faith after reasonable investigation. 

(e)  Definition.--The term “disinterested director” as used in subsection (d) and for no other 

purpose means: 

(1)  A director of the corporation other than: 

(i)  A director who has a direct or indirect financial or other interest in the person 

acquiring or seeking to acquire control of the corporation or who is an affiliate or 

associate, as defined in section 2552 (relating to definitions), of, or was nominated or 

designated as a director by, a person acquiring or seeking to acquire control of the 

corporation. 

(ii)  Depending on the specific facts surrounding the director and the act under 

consideration, an officer or employee or former officer or employee of the 

corporation. 

(2)  A person shall not be deemed to be other than a disinterested director solely by 

reason of any or all of the following: 

(i)  The ownership by the director of shares of the corporation. 

(ii)  The receipt as a holder of any class or series of any distribution made to all 

owners of shares of that class or series. 

(iii)  The receipt by the director of director’s fees or other consideration as a 

director. 

(iv)  Any interest the director may have in retaining the status or position of 

director. 

(v)  The former business or employment relationship of the director with the 

corporation. 

(vi)  Receiving or having the right to receive retirement or deferred compensation 

from the corporation due to service as a director, officer or employee. 

 

3.1.3 Extract	from	Heinz	Merger	Agreement	
 
Section 7.15. Name; Headquarters; Civic and Charitable Activities. 

(a)  Headquarters. From and after the Closing, the Company’s current headquarters in 

Pittsburgh, Pennsylvania will be the Surviving Corporation’s headquarters and the global 



 / LAW 5413 MERGERS AND ACQUISITIONS / 62 

 

home of the flagship “Heinz” brand. 

(b)  Name of Parent. From and after the Closing, the current name of the Company will 

be the name of the Surviving Corporation. 

(c)  Preservation of Company Heritage. From and after the Closing, Parent shall cause 

the Surviving Corporation to preserve the Company’s heritage and continue to support 

philanthropic and charitable causes in Pittsburgh and other communities in which the 

Company operates, including honoring the charitable commitments set forth on Section 

7.15(c) of the Company Disclosure Letter, in each case in a manner and amount 

consistent with past practice. 

(d)  Stadium. Parent shall cause the Surviving Company to honor its obligations under 

the Naming Rights and Promotions Agreement dated October 23, 2001, relating to Heinz 

Field. 

(e)  In connection with the public announcement of the transactions contemplated by 

this Agreement, the Company and Parent will publicly disclose the matters set forth in 

this Section 7.15. 

 

3.1.4 The	Evolution	of	Revlon:		In	Re	Smurfit-Stone	Container	Corp.	Shareholder	
Litigation,	C.A.	No.	6164-VCP	(Del.	Ch.	2011)	

 

PARSONS, Vice Chancellor. 

 This matter involves a stockholder challenge to a merger in which a third-party 

strategic acquiror has agreed to merge with the target corporation for consideration valued at $35 

per share. The agreed-upon deal provides that each of the target’s stockholders will receive 

approximately half of the merger consideration in cash and the other half in stock of the acquiror. 

Plaintiffs allege that the $35 merger price is unreasonable and that the target’s board failed 

adequately to inform itself as to the true value of the company and maximize stockholder value 

under Delaware’s Revlon line of cases. Furthermore, Plaintiffs allege that the target’s board 

breached its fiduciary duties by agreeing unreasonably to a number of deal protection measures 

that had a preclusive, deterrent effect on any bidders who otherwise might have made a higher 

offer. 

Importantly, this case provides cause for the Court to address a question that has not yet 

been squarely addressed in Delaware law; namely, whether and in what circumstances Revlon 
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applies when merger consideration is split roughly evenly between cash and stock. […] 

       […]  Plaintiffs contend that the Proposed Transaction constitutes a “change of control” 

transaction and, as such, the Court should apply the heightened Revlon standard.  They bolster 

this argument by characterizing the Transaction as the Smurfit-Stone stockholders’ relinquishing 

majority ownership of the Company in favor of minority ownership of Rock-Tenn and arguing 

that, because approximately half of the Merger Consideration is in cash, the stockholders are 

losing the last opportunity to maximize the value of a significant amount of their investment in 

Smurfit-Stone. 

        Defendants, for their part, argue that heightened Revlon scrutiny is inapplicable here 

and urge the Court to review Plaintiffs’ claims through the lens of the business judgment rule.  

They contend that the Board never put Smurfit-Stone up “for sale” and the Proposed Transaction 

is not a “change of control” transaction under relevant Supreme Court precedent. Specifically, 

Defendants assert that control of the postmerger entity here will remain, as it was in Smurfit-

Stone’s case before the merger, in a large, fluid, changeable and changing public market. This, 

they argue, gives Smurfit-Stone stockholder’s a “tomorrow” whereby they, by virtue of the stock 

portion of the Merger Consideration, can participate in Rock-Tenn’s future successes and 

possibly obtain a future control premium should Rock-Tenn be acquired in a change of control 

transaction. In Defendants’ view, the fact that the Transaction contemplates an approximately 

50/50 mix of cash and stock consideration does not change this conclusion. 

        Based on my review of the law and facts of this case, I conclude that Plaintiffs have 

not shown a reasonable probability of success on their claim that the Board breached its fiduciary 

duties by approving the Rock-Tenn merger. As to the governing standard, I believe Plaintiffs are 

likely to prevail on their argument that Revlon applies here, even though the Delaware Supreme 

Court has not yet addressed this issue directly. As such, this position is not free from doubt. 

Nevertheless, in the circumstances of this case, even if I assume without deciding that the 

Revlon standard applies, the result would be the same. That is, Plaintiffs have not demonstrated 

that they are likely to succeed on the merits of their claim that the actions of the admittedly 

independent and disinterested Special Committee (as well as the vast majority of the Company’s 

Board) in negotiating and approving the Merger Agreement failed to satisfy their obligations 

under Revlon. 

        Thus, I begin by addressing the applicable standard. I then examine this Transaction 
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under the lens of Revlon. 

        Under § 141(a) of the Delaware General Corporation Law, a corporation’s board of 

directors is empowered to manage the business and affairs of the corporation. The business 

judgment rule (“BJR”), a deferential standard of review, reflects the common law’s recognition 

of § 141(a). In short, it is a “presumption that in making a business decision the directors of a 

corporation acted on an informed basis, in good faith and in the honest belief that the action 

taken was in the best interests of the company.” This standard of review is respectful to director 

prerogatives to manage the business of a corporation; in cases where it applies, courts must give 

“great deference” to directors’ decisions and, as long as the Court can discern a rational business 

purpose for the decision, it must “not invalidate the decision . . . examine its reasonableness, [or] 

substitute [its] views for those of the board . . . .” 

        In limited circumstances, however, the Delaware Supreme Court has imposed 

special obligations of reasonableness on boards of corporations who oversee the sale of control 

of their corporation. When a board leads its corporation into so-called Revlon territory, its 

subsequent actions will be reviewed by this Court not under the deferential BJR standard, but 

rather under the heightened standard of reasonableness. In addition, and as discussed in greater 

detail below, the Board’s fiduciary obligations shift to obtaining the best value reasonably 

available to the target’s stockholders. While the differences between directors’ obligations under 

business judgment and Revlon review are not insignificant, the standard of review is not 

necessarily outcome determinative. Nonetheless, “absent a limited set of circumstances as 

defined under Revlon, a board of directors, while always required to act in an informed manner, 

is not under any per se duty to maximize shareholder value in the short term . . . .” Therefore, a 

question of much ongoing debate, and one to which the parties devoted much ink in this case, is 

when does a corporation enter Revlon mode such that its directors must act reasonably to 

maximize short-term value of the corporation for its stockholders. 

        The Delaware Supreme Court has determined that a board might find itself faced 

with such a duty in at least three scenarios: “(1) when a corporation initiates an active bidding 

process seeking to sell itself or to effect a business reorganization involving a clear break-up of 

the company[]; (2) where, in response to a bidder’s offer, a target abandons its long-term strategy 

and seeks an alternative transaction involving the breakup of the company; or (3) when approval 

of a transaction results in a sale or change of control[.]” 
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        Here, Plaintiffs do not allege that the Board initiated an active bidding process to 

sell itself or effected a reorganization involving the break-up of Smurfit-Stone. Nor do they argue 

that the Board abandoned its long-term strategy in response to a bidder’s offer and sought an 

alternative transaction involving the break-up of the Company. Rather, they allege that Revlon 

should apply to this case because the Merger Consideration was comprised of 50% cash and 50% 

stock at the time the parties entered into the Agreement, which qualifies the Proposed 

Transaction as a “change of control” transaction. A question remains, however, as to when a 

mixed stock and cash merger constitutes a change of control transaction for Revlon purposes. 

        On the one hand, pure stock-for-stock transactions do not necessarily trigger Revlon. 

If, for example, the resulting entity has a controlling stockholder or stockholder group such that 

the target’s stockholders are relegated to minority status in the combined entity, Delaware Courts 

have found a change of control would occur for Revlon purposes. But, if ownership shifts from 

one large unaffiliated group of public stockholders to another, that alone does not amount to a 

change of control. In this event, the target’s stockholders’ voting power will not be diminished to 

minority status and they are not foreclosed from an opportunity to obtain a control premium in a 

future change of control transaction involving the resulting entity. 

        On the other hand, Revlon will govern a board’s decision to sell a corporation where 

stockholders will receive cash for their shares. Revlon applies in the latter instance because, 

among other things, there is no tomorrow for the corporation’s present stockholders, meaning 

that they will forever be shut out from future profits generated by the resulting entity as well as 

the possibility of obtaining a control premium in a subsequent transaction. Heightened scrutiny is 

appropriate because of an “omnipresent specter” that a board, which may have secured a 

continuing interest of some kind in the surviving entity, may favor its interests over those of the 

corporation’s stockholders. 

        The Supreme Court has not yet clarified the precise bounds of when Revlon applies 

in the situation where merger consideration consists of an equal or almost equal split of cash and 

stock. Thus, to make such a determination, I evaluate the circumstances of the Proposed 

Transaction based on its economic implications and relevant judicial precedent. 

        As to judicial precedent, I note that, on a few occasions, Delaware courts have 

provided guidance on this issue. In In re Santa Fe Pacific Corp., for example, the Supreme Court 

considered on a motion to dismiss the plaintiffs’ claim that Revlon should apply to a transaction 
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in which Burlington would acquire up to 33% of Santa Fe common shares through a tender offer 

(i.e., cash) and then acquire the balance of Santa Fe shares through a stock-for-stock exchange.  

The Court declined to apply Revlon because it found that the plaintiffs failed to allege that the 

Santa Fe board decided to pursue a transaction, including the one finally settled upon, which 

would result in a sale of control of Santa Fe to Burlington Notably, the Court highlighted the 

plaintiffs’ failure to describe Burlington’s capital structure, which left it with little reason to 

doubt that “control of Burlington and Santa Fe after the merger would [] remain ‘in a large, fluid, 

changeable and changing market.’“ 

        Similarly, in In re Lukens Inc., Vice Chancellor Lamb considered a transaction in 

which Bethlehem Steel would acquire 100% of Lukens’ common stock for a value of $25 per 

common share. Under the terms of the merger, which were subject to dispute on the defendants’ 

motion to dismiss, “each Lukens shareholder would have the right to elect to receive the 

consideration in cash, subject to a maximum total cash payout equal to 62% of the total 

consideration.” As in Santa Fe, the parties disputed whether Revlon should control the 

transaction. While the Court did not have occasion to determine definitively whether Revlon 

should apply—it assumed that it did—it offered sage guidance on transactions involving both 

cash and stock merger consideration, which informs this Court’s opinion here. Vice Chancellor 

Lamb opined that, though the Supreme Court had not yet established a bright line rule for what 

percentage of merger consideration could be cash without triggering Revlon, he would find that 

under the circumstances of the Lukens case Revlon would apply. In pertinent part, he explained 

as follows: 

I cannot understand how the Director Defendants were not obliged, in the 

circumstances, to seek out the best price reasonably available. The defendants 

argue that because over 30% of the merger consideration was shares of 

Bethlehem common stock, a widely held company without any controlling 

shareholder, Revlon and QVC do not apply. I disagree. Whether 62% or 100% of 

the consideration was to be in cash, the directors were obliged to take reasonable 

steps to ensure that the shareholders received the best price available because, in 

any event, for a substantial majority of the then-current shareholders, “there is no 

long run.” . . . I do not agree with the defendants that Santa Fe, in which 

shareholders tendered 33% of their shares for cash and exchanged the remainder 
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for common stock, controls a situation in which over 60% of the consideration is 

cash. . . . I take for granted . . . that a cash offer for 95% of a company’s shares, 

for example, even if the other 5% will be exchanged for the shares of a widely 

held corporation, will constitute a change of corporate control. Until instructed 

otherwise, I believe that purchasing more than 60% achieves the same result. 

        Thus far, this Court has not been instructed otherwise, and, while the stock portion of the 

Merger Consideration is larger than the portion in Lukens, I am persuaded that Vice Chancellor 

Lamb’s reasoning applies here, as well. Defendants attempt to distinguish Lukens on its facts, 

arguing that “they offer no support to plaintiffs’ position.” I disagree. While the factual scenarios 

are not identical, there are some material similarities. Most important of these is that the Court in 

Lukens was wary of the fact that a majority of holders of Lukens common stock potentially could 

have elected to cash out their positions entirely, subject to the 62% total cash consideration limit. 

In this case, Defendants emphasize that no Smurfit-Stone stockholder involuntarily or voluntarily 

can be cashed out completely and, after consummation of the Proposed Transaction, the 

stockholders will own slightly less than half of Rock-Tenn. While the facts of this case and 

Lukens differ slightly in that regard, Defendants lose sight of the fact that while no Smurfit-Stone 

stockholder will be cashed out 100%, 100% of its stockholders who elect to participate in the 

merger will see approximately 50% of their Smurfit-Stone investment cashed out. As such, like 

Vice Chancellor Lamb’s concern that potentially there was no “tomorrow” for a substantial 

majority of Lukens stockholders, the concern here is that there is no “tomorrow” for 

approximately 50% of each stockholder’s investment in Smurfit-Stone. That each stockholder 

may retain a portion of her investment after the merger is insufficient to distinguish the reasoning 

of Lukens, which concerns the need for the Court to scrutinize under Revlon a transaction that 

constitutes an end-game for all or a substantial part of a stockholder’s investment in a Delaware 

corporation. 

        Defendants’ other arguments, while cogent, similarly are unavailing. Citing to 

Arnold, they contend that because control of Rock-Tenn after closing will remain in a large, 

fluid, changing, and changeable market, Smurfit-Stone stockholders will retain the right to obtain 

a control premium in the future and, as such, the Proposed Transaction is not a change of control 

transaction under Revlon. As with their attempt to distinguish Lukens, Defendants assert that 

even though a significant part of the Merger Consideration is in cash, there is a “tomorrow” for 
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the Company’s stockholders because they will own approximately 45% of Rock-Tenn after the 

merger. They aver that “[h]olding that Revlon applies in this type of case would require directors 

to behave as if there is no long run for their shareholders when in fact there is, and to pretend that 

shareholders will not participate in the future of the combined entity when in fact they will.” This 

statement, however, is only half correct. While the Company’s stockholders will see 

approximately half of their equity transformed into Rock-Tenn equity such that they potentially 

can benefit from Rock-Tenn’s future value, the other half of their investment in Smurfit-Stone 

will be cashed out. Even if Rock-Tenn has no controlling stockholder and Smurfit-Stone’s 

stockholders will not be relegated to a minority status in the postmerger entity, half of their 

investment will be liquidated. 

        Citing to Santa Fe, Defendants note that the Supreme Court did not suggest that 

cashing out 33% of shares out would transform Santa Fe’s transaction with Burlington into a 

change of control transaction. As the Court noted, the plaintiffs in that case did not allege that 

control of Burlington would not remain in a large, fluid, changing, and changeable market post-

merger. The approximately 50% being cashed out of each stockholder’s investment in Smurfit-

Stone obviously falls between the 33% cash out that the Supreme Court held did not trigger 

Revlon in Santa Fe and the 62% proportion of cash consideration that Vice Chancellor Lamb 

determined would trigger Revlon in Lukens. Mathematically, this situation is closer to Lukens, 

but only marginally. Thus, assuming the Court’s analysis in Lukens was correct, as I do, this case 

is necessarily approaching a limit in relation to the Supreme Court’s holdings in Santa Fe and 

Arnold, which, again, involved a stock-for-stock transaction. As previously noted, however, my 

conclusion that Revlon applies here is not free from doubt. 

        Finally, I note that factors identified by Plaintiffs and Defendants as having been 

considered by Delaware courts in determining whether to apply Revlon review in cases like QVC 

and others are important to a robust analysis of the issue. In QVC, for example, the Supreme 

Court noted the importance of considering whether a target’s stockholder’s voting rights would 

be relegated to minority status in the surviving entity of a merger and whether such stockholders 

still could obtain a control premium in future transactions as part of the postmerger entity in 

determining whether a “change of control” had occurred. But, the fact that control of Rock-Tenn 

after consummation will remain in a large pool of unaffiliated stockholders, while important, 

neither addresses nor affords protection to the portion of the stockholders’ investment that will be 
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converted to cash and thereby be deprived of its long-run potential. 

        Based on the foregoing, therefore, I conclude that Plaintiffs are likely to succeed on 

their argument that the approximately 50% cash and 50% stock consideration here triggers 

Revlon.  […] 

 

3.1.5 Notes	and	Questions	on	Revlon	and	its	Progeny	
 

 1.  What fiduciary duty or duties were violated by the target board in Revlon?  Is 

Revlon a standard that derives from the duty of loyalty, the duty of care, both, or neither? 

 2.  While Revlon is sometimes described as a case that laid the foundation for a 

corporate culture that prioritizes short-term shareholder value overall, note that it does not on its 

own terms establish any rule that boards must prioritize maximizing current share price or have a 

laser-like focus on the next quarter’s results.  This was emphasized a few years after Revlon in 

the seminal case of Paramount Communications v. Time, Inc., 571 A.2d 1140 (Del. 1990), where 

the Delaware Supreme Court found that Time’s board had no obligation to abandon its proposed 

acquisition of Warner in response to an unsolicited acquisition proposal from Paramount (one 

which, arguably, would have been created significantly more value per share for Time’s 

shareholders).  A corporate board may transform the corporation’s business through a strategic 

acquisition without being required to auction the company; only when it proposes to break up the 

existing corporate enterprise or sell control of the business is Revlon triggered.   

 3.  Revlon is one of four Delaware Supreme Court decisions from a roughly fourteen-

month period in 1985-1986 that, between them, laid the cornerstones of modern Delaware 

corporate transactional law.  Had I not edited out most internal case references for your reading 

ease, you would have encountered multiple references in Revlon to Unocal Corp. v. Mesa 

Petroleum Co., in which the Delaware Supreme Court adopted a heightened level of scrutiny for 

examining “defensive” measures taken by corporate boards to fend off an unwanted acquisition 

bid.  In Moran v. Household International, Inc., the Delaware Supreme Court strengthened the 

ability of boards to defend against hostile takeovers by adopting so-called “poison pills,” which 

we will look at in more detail later in the course.  This quartet of seminal decisions is rounded 

out by the first of them, Smith v. Van Gorkom, which we explored in the preceding unit of this 

course. 
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 As you will have noted, in the course of its opinion the Court discusses, and 

approves, several examples of the zoo of “defensive” measures that emerged during the frenzy of 

hostile takeovers and similar corporate maneuvers during the “greed is good” era of the 1980s.  

We will examine these in more detail in the units to come.  Many of the litigators in Revlon 

initially assumed that it was quite likely that, under Unocal and Moran, Revlon would be 

successful in its defense of the Forstmann deal.  What in your view was the most important 

reason that the Revlon court decided to draw a line here and decide against the defendants? 

 4.  As with the Van Gorkom case, Penn Law has produced a film about Revlon that 

includes interviews with Ron Perelman and several of the attorneys that litigated the case that is 

well worth the viewing and is available on YouTube:  

https://www.youtube.com/watch?v=dFbn4fxivrU&list=WL&index=5&t=7s 

  

 5.  As you have seen in In re Smurfit-Stone, the Delaware courts have stated that 

Revlon generally will not apply to transactions solely for consideration in stock in which control 

both before and after the transaction remains in a broad, diffuse base of public shareholders (i.e., 

where no control shareholder exists either before or after the transaction), as well as where a cash 

component falls below some judicially determined threshold.  The rationale is that this isn’t a 

“last chance” for target shareholders to claim a proper control premium, as they may be able to 

obtain that value in a future sale of the combined entity.  Is this a convincing distinction to you?  

Regardless of whether I receive all cash or all (broadly held) stock, isn’t this my last chance to 

receive a control premium for the particular business that I invested in?  What would be the 

downsides of having Revlon apply to all-stock public mergers? 

 6.  If we view Revlon as focused on preservation of the right of target shareholders, 

now or in the future, to realize a control premium on a sale of the company, what is its role when 

there already exists a controlling shareholder or group?  Is your answer different if the controller 

is neutral in the sales process as compared to where the controller is either on both sides of the 

table or is allied with a favored bidder?  See Bershad v. Curtiss-Wright Corp., 535 A.2d 840 

(Del. 1987) and In re Best Lock Corp. S’holders Litigation, 845 A.2d 1057, 1091 n. 139 (Del. 

Ch. 2001) (board had no obligation to auction company but instead had duty, judged under entire 

fairness, to negotiate the best value reasonably obtainable from the control shareholder).  

 5.  Revlon has undergone considerable refinement as a standard over the years, and, 
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as we will see, more recent cases have raised some question about its continuing practical 

importance where a transaction is approved by a fully-informed shareholder vote.  Nonetheless, 

it and its progeny both remain good law in Delaware, and remain controversial outside that state.  

The Pennsylvania “constituency” statute was far from the only or the last effort by other states to 

reject Revlon and the perceived sins of Delaware corporate law (be that shareholder primacy over 

other stakeholders, rewarding short-term profit-seeking over building long-term value, or simply 

making life difficult for directors and officers).  For example, an attempt by courts in Nevada to 

harmonize their case law with Delaware doctrines was reversed by legislative action in 2017, 

specifically authorizing Nevada boards to weigh all factors and constituencies in making any 

decision, including in the context of a change of control. 

 2.  Good Hearts Corp., a Pennsylvania corporation, is approached by two bidders, 

CashOnHand Fund and Angels Inc.  CashOnHand Fund is offering to purchase all outstanding 

shares of Good Hearts from its shareholders for $50 a share, with no covenants as to its 

subsequent employment or other practices other than to comply with applicable law.  Angels Inc. 

is offering $40 a share, but is making a binding commitment to maintain currently levels of 

employment and compensation for all employees for five years in addition to maintaining the 

company’s charitable contributions during that period. 

If Good Hearts enters into a binding agreement with Angels, how will it be treated under 

the Pennsylvania constituency statute?   Assume that Good Hearts is publicly held - what will 

happen when shareholders are asked to vote on the transaction? 
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3.2 Defending the Corporate Citadel:  The Statutory Background; Tender 
Offers and Proxy Fights 

 

3.2.1 Amanda	Acquisition	Corp.	v.	Universal	Foods	Corp.,	877	F.2d	496	(7th	Cir.	1989)	
 
 EASTERBROOK, Circuit Judge. 

 States have enacted three generations of takeover statutes in the last 20 years. Illinois 

enacted a first-generation statute, which forbade acquisitions of any firm with substantial assets 

in Illinois unless a public official approved. We concluded that such a statute injures investors, is 

preempted by the Williams Act, and is unconstitutional under the dormant Commerce Clause. 

The Supreme Court affirmed the judgment under the Commerce Clause, Edgar v. MITE Corp., 

457 U.S. 624, 643-46 (1982). Three Justices also agreed with our view of the Williams Act, 

while two disagreed, and four did not address the subject. 

 Indiana enacted a second-generation statute, applicable only to firms incorporated there 

and eliminating governmental veto power. Indiana’s law provides that the acquiring firm’s shares 

lose their voting power unless the target’s directors approve the acquisition or the shareholders 

not affiliated with either bidder or management authorize restoration of votes. We concluded that 

this statute, too, is inimical to investors’ interests, preempted by the Williams Act, and 

unconstitutional under the Commerce Clause. This time [in 1987’s CTS Corp. v. Dynamics Corp. 

of America] the Supreme Court did not agree. It thought the Indiana statute consistent with both 

Williams Act and Commerce Clause.  [T]he Court found no inconsistency between state and 

federal law because Indiana allowed the bidder to acquire the shares without hindrance. Such a 

law makes the shares less attractive, but it does not regulate the process of bidding. As for the 

Commerce Clause, the Court took Indiana’s law to be regulation of internal corporate affairs, 

potentially beneficial because it would allow investors to avoid the “coercion” of two-tier bids 

and other tactics. Justices White, Blackmun, and Stevens disagreed with the analysis under the 

Commerce Clause; only Justice White disagreed with the conclusion about preemption. 

 Wisconsin has a third-generation takeover statute. Enacted after CTS, it postpones the 

kinds of transactions that often follow tender offers (and often are the reason for making the 

offers in the first place). Unless the target’s board agrees to the transaction in advance, the bidder 

must wait three years after buying the shares to merge with the target or acquire more than 5% of 



 / LAW 5413 MERGERS AND ACQUISITIONS / 73 

 

its assets. We must decide whether this is consistent with the Williams Act and Commerce 

Clause. 

I 

 Amanda Acquisition Corporation is a shell with a single purpose: to acquire Universal 

Foods Corporation, a diversified firm incorporated in Wisconsin and traded on the New York 

Stock Exchange. Universal is covered by Wisconsin’s anti-takeover law. Amanda is a subsidiary 

of High Voltage Engineering Corp., a small electronics firm in Massachusetts. Most of High 

Voltage’s equity capital comes from Berisford Capital PLC, a British venture capital firm, and 

Hyde Park Partners L.P., a partnership affiliated with the principals of Berisford. Chase 

Manhattan Bank has promised to lend Amanda 50% of the cost of the acquisition, secured by the 

stock of Universal. 

 In mid-November 1988 Universal’s stock was trading for about $25 per share. On 

December 1 Amanda commenced a tender offer at $30.50, to be effective if at least 75% of the 

stock should be tendered. This all-cash, all-shares offer has been increased by stages to $38.00. 

Amanda’s financing is contingent on a prompt merger with Universal if the offer succeeds, so the 

offer is conditional on a judicial declaration that the law is invalid. (It is also conditional on 

Universal’s redemption of poison pill stock. For reasons that we discuss below, it is unnecessary 

to discuss the subject in detail.) 

 No firm incorporated in Wisconsin and having its headquarters, substantial operations, or 

10% of its shares or shareholders there may “engage in a business combination with an interested 

stockholder ... for 3 years after the interested stockholder’s stock acquisition date unless the 

board of directors of the [Wisconsin] corporation has approved, before the interested 

stockholder’s stock acquisition date, that business combination or the purchase of stock”, 

Wis.Stat. Sec. 180.726(2). An “interested stockholder” is one owning 10% of the voting stock, 

directly or through associates (anyone acting in concert with it), Sec. 180.726(1)(j). A “business 

combination” is a merger with the bidder or any of its affiliates, sale of more than 5% of the 

assets to bidder or affiliate, liquidation of the target, or a transaction by which the target 

guarantees the bidder’s or affiliates debts or passes tax benefits to the bidder or affiliate, Sec. 

180.726(1)(e). The law, in other words, provides for almost hermetic separation of bidder and 

target for three years after the bidder obtains 10% of the stock--unless the target’s board 

consented before then. No matter how popular the offer, the ban applies: obtaining 85% (even 
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100%) of the stock held by non-management shareholders won’t allow the bidder to engage in a 

business combination, as it would under Delaware law. Wisconsin firms cannot opt out of the 

law, as may corporations subject to almost all other state takeover statutes. In Wisconsin it is 

management’s approval in advance, or wait three years. Even when the time is up, the bidder 

needs the approval of a majority of the remaining investors, without any provision disqualifying 

shares still held by the managers who resisted the transaction, Sec. 180.726(3)(b). The district 

court found that this statute “effectively eliminates hostile leveraged buyouts”. As a practical 

matter, Wisconsin prohibits any offer contingent on a merger between bidder and target, a 

condition attached to about 90% of contemporary tender offers. 

 Amanda filed this suit seeking a declaration that this law is preempted by the Williams Act 

and inconsistent with the Commerce Clause. It added a pendent claim that the directors’ refusal 

to redeem the poison-pill rights violates their fiduciary duties to Universal’s shareholders. The 

district court declined to issue a preliminary injunction. It concluded that the statute is 

constitutional and not preempted, and that under Wisconsin law (which the court believed would 

follow Delaware’s) directors are entitled to prevent investors from accepting tender offers of 

which the directors do not approve. […] 

II 

 Courts try to avoid constitutional adjudication. There is no escape for us today, however. 

Even if we were to conclude that Universal has a private right of action and that its board acted 

within its rights in refusing to redeem the poison pill, we would have to reach the constitutional 

question. Amanda is entitled to attack each hurdle in its path. Although the poison pill might be 

an insuperable obstacle if the statute were held invalid, Amanda may gain from having one fewer 

stumbling block, which gives it standing to protest the statute independently of the pill. The 

reverse is not true, however. At oral argument counsel for Amanda said that if the statute is 

within Wisconsin’s powers, then its offer is doomed. So starting with the statute holds out the 

prospect of avoiding some issues, while starting with private rights of action or directors’ duties 

would not enable us to avoid the constitutional question. If we conclude that Sec. 180.726 is 

within Wisconsin’s power, the offer is defunct, and it would be unnecessary to decide whether 

targets have a private right of action to enforce the margin rules or whether Universal’s directors 

had to redeem the poison pill. We begin, therefore, by considering whether Wis.Stat. Sec. 

180.726 conflicts with the Williams Act or the Commerce Clause. 
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A 

 If our views of the wisdom of state law mattered, Wisconsin’s takeover statute would not 

survive. Like our colleagues who decided MITE and CTS, we believe that antitakeover 

legislation injures shareholders. Managers frequently realize gains for investors via voluntary 

combinations (mergers). If gains are to be had, but managers balk, tender offers are investors’ 

way to go over managers’ heads. If managers are not maximizing the firm’s value--perhaps 

because they have missed the possibility of a synergistic combination, perhaps because they are 

clinging to divisions that could be better run in other hands, perhaps because they are just not the 

best persons for the job--a bidder that believes it can realize more of the firm’s value will make 

investors a higher offer. Investors tender; the bidder gets control and changes things. The 

prospect of monitoring by would-be bidders, and an occasional bid at a premium, induces 

managers to run corporations more efficiently and replaces them if they will not. 

 Premium bids reflect the benefits for investors. The price of a firm’s stock represents 

investors’ consensus estimate of the value of the shares under current and anticipated conditions. 

Stock is worth the present value of anticipated future returns--dividends and other distributions. 

Tender offers succeed when bidders offer more. Only when the bid exceeds the value of the stock 

(however investors compute value) will it succeed. A statute that precludes investors from 

receiving or accepting a premium offer makes them worse off. It makes the economy worse off 

too, because the higher bid reflects the better use to which the bidder can put the target’s assets. 

(If the bidder can’t improve the use of the assets, it injures itself by paying a premium.) 

 Universal, making an argument common among supporters of anti-takeover laws, contends 

that its investors do not appreciate the worth of its business plans, that its stock is trading for too 

little, and that if investors tender reflexively they injure themselves. If only they would wait, 

Universal submits, they would do better under current management. A variant of the argument 

has it that although smart investors know that the stock is underpriced, many investors are 

passive and will tender; even the smart investors then must tender to avoid doing worse on the 

“back end” of the deal. State laws giving management the power to block an offer enable the 

managers to protect the investors from themselves. 

 Both versions of this price-is-wrong argument imply: (a) that the stock of firms defeating 

offers later appreciates in price, topping the bid, thus revealing the wisdom of waiting till the 

market wises up; and (b) that investors in firms for which no offer is outstanding gain when they 
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adopt devices so that managers may fend off unwanted offers (or states adopt laws with the same 

consequence). Efforts to verify these implications have failed. The best available data show that 

if a firm fends off a bid, its profits decline, and its stock price (adjusted for inflation and market-

wide changes) never tops the initial bid, even if it is later acquired by another firm. Stock of 

firms adopting poison pills falls in price, as does the stock of firms that adopt most kinds of anti-

takeover amendments to their articles of incorporation. Studies of laws similar to Wisconsin’s 

produce the same conclusion: share prices of firms incorporated in the state drop when the 

legislation is enacted 

 Although a takeover-proof firm leaves investors at the mercy of incumbent managers (who 

may be mistaken about the wisdom of their business plan even when they act in the best of faith), 

a takeover-resistant firm may be able to assist its investors. An auction may run up the price, and 

delay may be essential to an auction. Auctions transfer money from bidders to targets, and 

diversified investors would not gain from them (their left pocket loses what the right pocket 

gains); diversified investors would lose from auctions if the lower returns to bidders discourage 

future bids. But from targets’ perspectives, once a bid is on the table an auction may be the best 

strategy. The full effects of auctions are hard to unravel, sparking scholarly debate. Devices 

giving managers some ability to orchestrate investors’ responses, in order to avoid panic tenders 

in response to front-end-loaded offers, also could be beneficial, as the Supreme Court 

emphasized in CTS. (“Could be” is an important qualifier; even from a perspective limited to 

targets’ shareholders given a bid on the table, it is important to know whether managers use this 

power to augment bids or to stifle them, and whether courts can tell the two apart.) 

 State anti-takeover laws do not serve these ends well, however. Investors who prefer to 

give managers the discretion to orchestrate responses to bids may do so through “fair-price” 

clauses in the articles of incorporation and other consensual devices. Other firms may choose 

different strategies. A law such as Wisconsin’s does not add options to firms that would like to 

give more discretion to their managers; instead it destroys the possibility of divergent choices. 

Wisconsin’s law applies even when the investors prefer to leave their managers under the gun, to 

allow the market full sway. Karpoff and Malatesta found that state anti-takeover laws have little 

or no effect on the price of shares if the firm already has poison pills (or related devices) in place, 

but strongly negative effects on price when firms have no such contractual devices. To put this 

differently, state laws have bite only when investors, given the choice, would deny managers the 
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power to interfere with tender offers (maybe already have denied managers that power).  

B 

 Skepticism about the wisdom of a state’s law does not lead to the conclusion that the law is 

beyond the state’s power, however. We have not been elected custodians of investors’ wealth. 

States need not treat investors’ welfare as their summum bonum. Perhaps they choose to protect 

managers’ welfare instead, or believe that the current economic literature reaches an incorrect 

conclusion and that despite appearances takeovers injure investors in the long run. Unless a 

federal statute or the Constitution bars the way, Wisconsin’s choice must be respected. 

 Amanda relies on the Williams Act of 1968, incorporated into Secs. 13(d), (e) and 14(d)-(f) 

of the Securities Exchange Act of 1934, 15 U.S.C. Secs. 78m(d), (e), 78n(d)-(f). The Williams 

Act regulates the conduct of tender offers. Amanda believes that Congress created an entitlement 

for investors to receive the benefit of tender offers, and that because Wisconsin’s law makes 

tender offers unattractive to many potential bidders, it is preempted.  

 Preemption has not won easy acceptance among the Justices for several reasons. First there 

is Sec. 28(a) of the ‘34 Act, 15 U.S.C. Sec. 78bb(a), which provides that “[n]othing in this 

chapter shall affect the jurisdiction of the securities commission ... of any State over any security 

or any person insofar as it does not conflict with the provisions of this chapter or the rules and 

regulations thereunder.” Although some of the SEC’s regulations (particularly the one defining 

the commencement of an offer) conflict with some state takeover laws, the SEC has not drafted 

regulations concerning mergers with controlling shareholders, and the Act itself does not address 

the subject. States have used the leeway afforded by Sec. 28(a) to carry out “merit regulation” of 

securities--”blue sky” laws that allow securities commissioners to forbid sales altogether, in 

contrast with the federal regimen emphasizing disclosure. So Sec. 28(a) allows states to stop 

some transactions federal law would permit, in pursuit of an approach at odds with a system 

emphasizing disclosure and investors’ choice. Then there is the traditional reluctance of federal 

courts to infer preemption of “state law in areas traditionally regulated by the States”. States have 

regulated corporate affairs, including mergers and sales of assets, since before the beginning of 

the nation. 

 Because Justice White’s views of the Williams Act did not garner the support of a majority 

of the Court in MITE, we reexamined that subject in CTS and observed that the best argument for 

preemption is the Williams Act’s “neutrality” between bidder and management, a balance 
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designed to leave investors free to choose. This is not a confident jumping-off point, though: “Of 

course it is a big leap from saying that the Williams Act does not itself exhibit much hostility to 

tender offers to saying that it implicitly forbids states to adopt more hostile regulations, but this 

leap was taken by the Supreme Court plurality and us in MITE and by every court to consider the 

question since.... [W]hatever doubts of the Williams’ Act preemptive intent we might entertain as 

an original matter are stifled by the weight of precedent.” The rough treatment our views 

received from the Court--only Justice White supported the holding on preemption--lifts the 

“weight of precedent”. 

 There is a big difference between what Congress enacts and what it supposes will ensue. 

Expectations about the consequences of a law are not themselves law. To say that Congress 

wanted to be neutral between bidder and target--a conclusion reached in many of the Court’s 

opinions is not to say that it also forbade the states to favor one of these sides. Every law has a 

stopping point, likely one selected because of a belief that it would be unwise (for now, maybe 

forever) to do more. Nothing in the Williams Act says that the federal compromise among 

bidders, targets’ managers, and investors is the only permissible one. Like the majority of the 

Court in CTS, however, we stop short of the precipice.  

 The Williams Act regulates the process of tender offers: timing, disclosure, proration if 

tenders exceed what the bidder is willing to buy, best-price rules. It slows things down, allowing 

investors to evaluate the offer and management’s response. Best-price, proration, and short-

tender rules ensure that investors who decide at the end of the offer get the same treatment as 

those who decide immediately, reducing pressure to leap before looking. After complying with 

the disclosure and delay requirements, the bidder is free to take the shares. MITE held invalid a 

state law that increased the delay and, by authorizing a regulator to nix the offer, created a 

distinct possibility that the bidder would be unable to buy the stock (and the holders to sell it) 

despite compliance with federal law. Illinois tried to regulate the process of tender offers, 

contradicting in some respects the federal rules. Indiana, by contrast, allowed the tender offer to 

take its course as the Williams Act specified but “sterilized” the acquired shares until the 

remaining investors restored their voting rights. Congress said nothing about the voting power of 

shares acquired in tender offers. Indiana’s law reduced the benefits the bidder anticipated from 

the acquisition but left the process alone. So the Court, although accepting Justice White’s views 

for the purpose of argument, held that Indiana’s rules do not conflict with the federal norms. 
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 CTS observed that laws affecting the voting power of acquired shares do not differ in 

principle from many other rules governing the internal affairs of corporations. Laws requiring 

staggered or classified boards of directors delay the transfer of control to the bidder; laws 

requiring supermajority vote for a merger may make a transaction less attractive or impossible. 

Yet these are not preempted by the Williams Act, any more than state laws concerning the effect 

of investors’ votes are preempted by the portions of the Exchange Act, 15 U.S.C. Sec. 78n(a)-(c), 

regulating the process of soliciting proxies. Federal securities laws frequently regulate process 

while state corporate law regulates substance. Federal proxy rules demand that firms disclose 

many things, in order to promote informed voting. Yet states may permit or compel a 

supermajority rule (even a unanimity rule) rendering it all but impossible for a particular side to 

prevail in the voting.  Are the state laws therefore preempted? How about state laws that allow 

many firms to organize without traded shares? Universities, hospitals, and other charities have 

self-perpetuating boards and cannot be acquired by tender offer. Insurance companies may be 

organized as mutuals, without traded shares; retailers often organize as co-operatives, without 

traded stock; some decently large companies (large enough to be “reporting companies” under 

the ‘34 Act) issue stock subject to buy-sell agreements under which the investors cannot sell to 

strangers without offering stock to the firm at a formula price; Ford Motor Co. issued non-voting 

stock to outside investors while reserving voting stock for the family, thus preventing outsiders 

from gaining control (dual-class stock is becoming more common); firms issue and state law 

enforces poison pills. All of these devices make tender offers unattractive (even impossible) and 

greatly diminish the power of proxy fights, success in which often depends on buying votes by 

acquiring the equity to which the vote is attached. None of these devices could be thought 

preempted by the Williams Act or the proxy rules. If they are not preempted, neither is Wis.Stat. 

Sec. 180.726. 

 Any bidder complying with federal law is free to acquire shares of Wisconsin firms on 

schedule. Delay in completing a second-stage merger may make the target less attractive, and 

thus depress the price offered or even lead to an absence of bids; it does not, however, alter any 

of the procedures governed by federal regulation. Indeed Wisconsin’s law does not depend in any 

way on how the acquiring firm came by its stock: open-market purchases, private acquisitions of 

blocs, and acquisitions via tender offers are treated identically. Wisconsin’s law is no different in 

effect from one saying that for the three years after a person acquires 10% of a firm’s stock, a 
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unanimous vote is required to merge. Corporate law once had a generally-applicable unanimity 

rule in major transactions, a rule discarded because giving every investor the power to block 

every reorganization stopped many desirable changes. (Many investors could use their “hold-up” 

power to try to engross a larger portion of the gains, creating a complex bargaining problem that 

often could not be solved.) Wisconsin’s more restrained version of unanimity also may block 

beneficial transactions, but not by tinkering with any of the procedures established in federal law. 

 Only if the Williams Act gives investors a right to be the beneficiary of offers could 

Wisconsin’s law run afoul of the federal rule. No such entitlement can be mined out of the 

Williams Act, however. Schreiber v. Burlington Northern, Inc., 472 U.S. 1 (1985), holds that the 

cancellation of a pending offer because of machinations between bidder and target does not 

deprive investors of their due under the Williams Act. The Court treated Sec. 14(e) as a 

disclosure law, so that investors could make informed decisions; it follows that events leading 

bidders to cease their quest do not conflict with the Williams Act any more than a state law 

leading a firm not to issue new securities could conflict with the Securities Act of 1933. Investors 

have no right to receive tender offers. More to the point--since Amanda sues as bidder rather than 

as investor seeking to sell--the Williams Act does not create a right to profit from the business of 

making tender offers. It is not attractive to put bids on the table for Wisconsin corporations, but 

because Wisconsin leaves the process alone once a bidder appears, its law may co-exist with the 

Williams Act. 

C 

 […] When state law discriminates against interstate commerce expressly--for example, 

when Wisconsin closes its border to butter from Minnesota--the negative Commerce Clause 

steps in. The law before us is not of this type: it is neutral between inter-state and intra-state 

commerce. Amanda therefore presses on us the broader, all-weather, be-reasonable vision of the 

Constitution. Wisconsin has passed a law that unreasonably injures investors, most of whom live 

outside of Wisconsin, and therefore it has to be unconstitutional, as Amanda sees things. 

Although Pike v. Bruce Church, Inc., 397 U.S. 137 (1970), sometimes is understood to authorize 

such general-purpose balancing, a closer examination of the cases may support the conclusion 

that the Court has looked for discrimination rather than for baleful effects. At all events, although 

MITE employed the balancing process described in Pike to deal with a statute that regulated all 

firms having “contacts” with the state, CTS did not even cite that case when dealing with a 
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statute regulating only the affairs of a firm incorporated in the state, and Justice Scalia’s 

concurring opinion questioned its application. The Court took a decidedly confined view of the 

judicial role: “We are not inclined ‘to second-guess the empirical judgments of lawmakers 

concerning the utility of legislation’.”Although the scholars whose writings we cited in Part II.A 

conclude that laws such as Wisconsin’s injure investors, Wisconsin is entitled to give a different 

answer to this empirical question--or to decide that investors’ interests should be sacrificed to 

protect managers’ interests or promote the stability of corporate arrangements. 

 Illinois’s law, held invalid in MITE, regulated sales of stock elsewhere. Illinois tried to tell 

a Texas owner of stock in a Delaware corporation that he could not sell to a buyer in California. 

By contrast, Wisconsin’s law, like the Indiana statute sustained by CTS, regulates the internal 

affairs of firms incorporated there. Investors may buy or sell stock as they please. Wisconsin’s 

law differs in this respect not only from that of Illinois but also from that of Massachusetts, 

which forbade any transfer of shares for one year after the failure to disclose any material fact, a 

flaw that led the First Circuit to condemn it.  

 Buyers of stock in Wisconsin firms may exercise full rights as investors, taking immediate 

control. No interstate transaction is regulated or forbidden. True, Wisconsin’s law makes a 

potential buyer less willing to buy (or depresses the bid), but this is equally true of Indiana’s rule. 

Many other rules of corporate law--supermajority voting requirements, staggered and classified 

boards, and so on--have similar or greater effects on some persons’ willingness to purchase 

stock. States could ban mergers outright, with even more powerful consequences. Wisconsin did 

not allow mergers among firms chartered there until 1947. We doubt that it was violating the 

Commerce Clause all those years. Every rule of corporate law affects investors who live outside 

the state of incorporation, yet this has never been thought sufficient to authorize a form of cost-

benefit inquiry through the medium of the Commerce Clause. 

 Wisconsin, like Indiana, is indifferent to the domicile of the bidder. A putative bidder 

located in Wisconsin enjoys no privilege over a firm located in New York. So too with investors: 

all are treated identically, regardless of residence. Doubtless most bidders (and investors) are 

located outside Wisconsin, but unless the law discriminates according to residence this alone 

does not matter. Every state’s regulation of domestic trade (potentially) affects those who live 

elsewhere but wish to sell their wares within the state. A law making suppliers of drugs 

absolutely liable for defects will affect the conduct (and wealth) of Eli Lilly & Co., an Indiana 
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firm, and the many other pharmaceutical houses, all located in other states, yet Wisconsin has no 

less power to set and change tort law than do states with domestic drug manufacturers. “Because 

nothing in the [Wisconsin] Act imposes a greater burden on out-of-state offerors than it does on 

similarly situated [Wisconsin] offerors, we reject the contention that the Act discriminates 

against interstate commerce.” For the same reason, the Court long ago held that state blue sky 

laws comport with the Commerce Clause. Blue sky laws may bar Texans from selling stock in 

Wisconsin, but they apply equally to local residents’ attempts to sell. That their application 

blocks a form of commerce altogether does not strip the states of power. 

 Wisconsin could exceed its powers by subjecting firms to inconsistent regulation. Because 

Sec. 180.726 applies only to a subset of firms incorporated in Wisconsin, however, there is no 

possibility of inconsistent regulation. Here, too, the Wisconsin law is materially identical to 

Indiana’s. This leaves only the argument that Wisconsin’s law hinders the flow of interstate trade 

“too much”. CTS dispatched this concern by declaring it inapplicable to laws that apply only to 

the internal affairs of firms incorporated in the regulating state. States may regulate corporate 

transactions as they choose without having to demonstrate under an unfocused balancing test that 

the benefits are “enough” to justify the consequences. 

[…] 

 The three district judges who have considered and sustained Delaware’s law delaying 

mergers did so in large measure because they believed that the law left hostile offers “a 

meaningful opportunity for success”. Delaware allows a merger to occur forthwith if the bidder 

obtains 85% of the shares other than those held by management and employee stock plans. If the 

bid is attractive to the bulk of the unaffiliated investors, it succeeds. Wisconsin offers no such 

opportunity, which Amanda believes is fatal. 

 Even in Wisconsin, though, options remain. Defenses impenetrable to the naked eye may 

have cracks. Poison pills are less fatal in practice than in name (some have been swallowed 

willingly), and corporate law contains self-defense mechanisms. Investors concerned about 

stock-watering often arranged for firms to issue pre-emptive rights, entitlements for existing 

investors to buy stock at the same price offered to newcomers (often before the newcomers had a 

chance to buy in). Poison pills are dilution devices, and so pre-emptive rights ought to be handy 

countermeasures. So too there are countermeasures to statutes deferring mergers. The cheapest is 

to lower the bid to reflect the costs of delay. Because every potential bidder labors under the 
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same drawback, the firm placing the highest value on the target still should win. Or a bidder 

might take down the stock and pledge it (or its dividends) as security for any loans. That is, the 

bidder could operate the target as a subsidiary for three years. The corporate world is full of 

partially owned subsidiaries. If there is gain to be had from changing the debt-equity ratio of the 

target, that can be done consistent with Wisconsin law. The prospect of being locked into place as 

holders of illiquid minority positions would cause many persons to sell out, and the threat of 

being locked in would cause many managers to give assent in advance, as Wisconsin allows. (Or 

bidders might demand that directors waive the protections of state law, just as Amanda believes 

that the directors’ fiduciary duties compel them to redeem the poison pill rights.) Many bidders 

would find lock-in unattractive because of the potential for litigation by minority investors, and 

the need to operate the firm as a subsidiary might foreclose savings or synergies from merger. So 

none of these options is a perfect substitute for immediate merger, but each is a crack in the 

defensive wall allowing some value-increasing bids to proceed. 

 At the end of the day, however, it does not matter whether these countermeasures are 

“enough”. The Commerce Clause does not demand that states leave bidders a “meaningful 

opportunity for success”. Maryland enacted a law that absolutely banned vertical integration in 

the oil business. No opportunities, “meaningful” or otherwise, remained to firms wanting to own 

retail outlets. Exxon Corp. v. Governor of Maryland held that the law is consistent with the 

Commerce Clause, even on the assumption that it injures consumers and investors alike. A state 

with the power to forbid mergers has the power to defer them for three years. Investors can turn 

to firms incorporated in states committed to the dominance of market forces, or they can turn on 

legislators who enact unwise laws. The Constitution has room for many economic policies. “[A] 

law can be both economic folly and constitutional.” CTS, 481 U.S. at 96-97 (Scalia, J., 

concurring). Wisconsin’s law may well be folly; we are confident that it is constitutional. 

 AFFIRMED. 

 

3.2.2 Notes	and	Questions	on	Amanda	Acquisition	
 

1. One sad consequence of my editorial decision to delete most citations for ease 

of reading is that the edited version of Amanda Acquisition omits the numerous citations to legal 

scholarship included in Easterbrook’s opinion, used to buttress his arguments regarding the 

economic “folly” of attempts to restrict takeover activity.  Do what extent does Easterbrook 
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present the other side(s) of the debates on anti-takeover legislation?  What are the opposing 

constituencies in his presentation?  What actors aren’t present for this discussion? 

2.  Two key cases cited in Amanda Acquisition are MITE, which in 1982 

invalidated the first generation of state anti-takeover statutes, and CTS, which in 1987 approved 

the second generation.  In a sense, these two cases respectively rang in and helped bring the 

curtain down on the heyday of the hostile raiders and junk bond financed LBOs of the mid-

1980s. To what extent, however, were the second and third generation of state takeover 

legislation real impediments to takeover activity?  Hold this question in mind as we look at the 

evolution of Delaware caselaw on company takeover defenses over the same period.  

 

3.2.3 The	Williams	Act	today		
 
15 U.S.C. 78(m)(d)Reports by persons acquiring more than five per centum of certain 

classes of securities 

(1) Any person who, after acquiring directly or indirectly the beneficial ownership of any equity 

security of a class which is registered pursuant to section 78l of this title, or any equity security 

of an insurance company which would have been required to be so registered except for the 

exemption contained in section 78l(g)(2)(G) of this title, or any equity security issued by a 

closed-end investment company registered under the Investment Company Act of 1940 [15 

U.S.C. 80a–1 et seq.] or any equity security issued by a Native Corporation pursuant to section 

1629c(d)(6) of title 43, or otherwise becomes or is deemed to become a beneficial owner of any 

of the foregoing upon the purchase or sale of a security-based swap that the Commission may 

define by rule, and is directly or indirectly the beneficial owner of more than 5 per centum of 

such class shall, within ten days after such acquisition or within such shorter time as the 

Commission may establish by rule, file with the Commission, a statement containing such of the 

following information, and such additional information, as the Commission may by rules and 

regulations, prescribe as necessary or appropriate in the public interest or for the protection of 

investors— 

 (A) the background, and identity, residence, and citizenship of, and the nature of such 

beneficial ownership by, such person and all other persons by whom or on whose behalf the 

purchases have been or are to be effected; 

 (B) the source and amount of the funds or other consideration used or to be used in 
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making the purchases, and if any part of the purchase price is represented or is to be represented 

by funds or other consideration borrowed or otherwise obtained for the purpose of acquiring, 

holding, or trading such security, a description of the transaction and the names of the parties 

thereto, except that where a source of funds is a loan made in the ordinary course of business by 

a bank, as defined in section 78c(a)(6) of this title, if the person filing such statement so requests, 

the name of the bank shall not be made available to the public; 

 (C) if the purpose of the purchases or prospective purchases is to acquire control of the 

business of the issuer of the securities, any plans or proposals which such persons may have to 

liquidate such issuer, to sell its assets to or merge it with any other persons, or to make any other 

major change in its business or corporate structure; 

 (D) the number of shares of such security which are beneficially owned, and the number 

of shares concerning which there is a right to acquire, directly or indirectly, by (i) such person, 

and (ii) by each associate of such person, giving the background, identity, residence, and 

citizenship of each such associate; and 

 (E) information as to any contracts, arrangements, or understandings with any person 

with respect to any securities of the issuer, including but not limited to transfer of any of the 

securities, joint ventures, loan or option arrangements, puts or calls, guaranties of loans, 

guaranties against loss or guaranties of profits, division of losses or profits, or the giving or 

withholding of proxies, naming the persons with whom such contracts, arrangements, or 

understandings have been entered into, and giving the details thereof. 

(2) If any material change occurs in the facts set forth in the statement filed with the 

Commission, an amendment shall be filed with the Commission, in accordance with such rules 

and regulations as the Commission may prescribe as necessary or appropriate in the public 

interest or for the protection of investors. 

(3) When two or more persons act as a partnership, limited partnership, syndicate, or other group 

for the purpose of acquiring, holding, or disposing of securities of an issuer, such syndicate or 

group shall be deemed a “person” for the purposes of this subsection. 

(4) In determining, for purposes of this subsection, any percentage of a class of any security, 

such class shall be deemed to consist of the amount of the outstanding securities of such class, 

exclusive of any securities of such class held by or for the account of the issuer or a subsidiary of 

the issuer. 
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(5) The Commission, by rule or regulation or by order, may permit any person to file in lieu of 

the statement required by paragraph (1) of this subsection or the rules and regulations thereunder, 

a notice stating the name of such person, the number of shares of any equity securities subject to 

paragraph (1) which are owned by him, the date of their acquisition and such other information 

as the Commission may specify, if it appears to the Commission that such securities were 

acquired by such person in the ordinary course of his business and were not acquired for the 

purpose of and do not have the effect of changing or influencing the control of the issuer nor in 

connection with or as a participant in any transaction having such purpose or effect. 

(6) The provisions of this subsection shall not apply to— 

 (A) any acquisition or offer to acquire securities made or proposed to be made by means 

of a registration statement under the Securities Act of 1933 [15 U.S.C. 77a et seq.]; 

 (B) any acquisition of the beneficial ownership of a security which, together with all 

other acquisitions by the same person of securities of the same class during the preceding twelve 

months, does not exceed 2 per centum of that class; 

(C) any acquisition of an equity security by the issuer of such security; 

 (D) any acquisition or proposed acquisition of a security which the Commission, by rules 

or regulations or by order, shall exempt from the provisions of this subsection as not entered into 

for the purpose of, and not having the effect of, changing or influencing the control of the issuer 

or otherwise as not comprehended within the purposes of this subsection. 

 

15 U.S.C. 78m(e)Purchase of securities by issuer 

(1) It shall be unlawful for an issuer which has a class of equity securities registered pursuant to 

section 78l of this title, or which is a closed-end investment company registered under the 

Investment Company Act of 1940 [15 U.S.C. 80a–1 et seq.], to purchase any equity security 

issued by it if such purchase is in contravention of such rules and regulations as the Commission, 

in the public interest or for the protection of investors, may adopt (A) to define acts and practices 

which are fraudulent, deceptive, or manipulative, and (B) to prescribe means reasonably 

designed to prevent such acts and practices. Such rules and regulations may require such issuer 

to provide holders of equity securities of such class with such information relating to the reasons 

for such purchase, the source of funds, the number of shares to be purchased, the price to be paid 

for such securities, the method of purchase, and such additional information, as the Commission 
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deems necessary or appropriate in the public interest or for the protection of investors, or which 

the Commission deems to be material to a determination whether such security should be sold. 

(2) For the purpose of this subsection, a purchase by or for the issuer or any person controlling, 

controlled by, or under common control with the issuer, or a purchase subject to control of the 

issuer or any such person, shall be deemed to be a purchase by the issuer. The Commission shall 

have power to make rules and regulations implementing this paragraph in the public interest and 

for the protection of investors, including exemptive rules and regulations covering situations in 

which the Commission deems it unnecessary or inappropriate that a purchase of the type 

described in this paragraph shall be deemed to be a purchase by the issuer for purposes of some 

or all of the provisions of paragraph (1) of this subsection. 

 

15 U.S.C. 78n(d)Tender offer by owner of more than five per centum of class of securities; 

exceptions 

(1) It shall be unlawful for any person, directly or indirectly, by use of the mails or by any means 

or instrumentality of interstate commerce or of any facility of a national securities exchange or 

otherwise, to make a tender offer for, or a request or invitation for tenders of, any class of any 

equity security which is registered pursuant to section 78l of this title, or any equity security of 

an insurance company which would have been required to be so registered except for the 

exemption contained in section 78l(g)(2)(G) of this title, or any equity security issued by a a 

closed-end investment company registered under the Investment Company Act of 1940 [15 

U.S.C. 80a–1 et seq.], if, after consummation thereof, such person would, directly or indirectly, 

be the beneficial owner of more than 5 per centum of such class, unless at the time copies of the 

offer or request or invitation are first published or sent or given to security holders such person 

has filed with the Commission a statement containing such of the information specified in 

section 78m(d) of this title, and such additional information as the Commission may by rules and 

regulations prescribe as necessary or appropriate in the public interest or for the protection of 

investors. All requests or invitations for tenders or advertisements making a tender offer or 

requesting or inviting tenders of such a security shall be filed as a part of such statement and 

shall contain such of the information contained in such statement as the Commission may by 

rules and regulations prescribe. Copies of any additional material soliciting or requesting such 

tender offers subsequent to the initial solicitation or request shall contain such information as the 
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Commission may by rules and regulations prescribe as necessary or appropriate in the public 

interest or for the protection of investors, and shall be filed with the Commission not later than 

the time copies of such material are first published or sent or given to security holders. Copies of 

all statements, in the form in which such material is furnished to security holders and the 

Commission, shall be sent to the issuer not later than the date such material is first published or 

sent or given to any security holders. 

(2) When two or more persons act as a partnership, limited partnership, syndicate, or other group 

for the purpose of acquiring, holding, or disposing of securities of an issuer, such syndicate or 

group shall be deemed a “person” for purposes of this subsection. 

(3) In determining, for purposes of this subsection, any percentage of a class of any security, 

such class shall be deemed to consist of the amount of the outstanding securities of such class, 

exclusive of any securities of such class held by or for the account of the issuer or a subsidiary of 

the issuer. 

(4) Any solicitation or recommendation to the holders of such a security to accept or reject a 

tender offer or request or invitation for tenders shall be made in accordance with such rules and 

regulations as the Commission may prescribe as necessary or appropriate in the public interest or 

for the protection of investors. 

(5) Securities deposited pursuant to a tender offer or request or invitation for tenders may be 

withdrawn by or on behalf of the depositor at any time until the expiration of seven days after the 

time definitive copies of the offer or request or invitation are first published or sent or given to 

security holders, and at any time after sixty days from the date of the original tender offer or 

request or invitation, except as the Commission may otherwise prescribe by rules, regulations, or 

order as necessary or appropriate in the public interest or for the protection of investors. 

(6) Where any person makes a tender offer, or request or invitation for tenders, for less than all 

the outstanding equity securities of a class, and where a greater number of securities is deposited 

pursuant thereto within ten days after copies of the offer or request or invitation are first 

published or sent or given to security holders than such person is bound or willing to take up and 

pay for, the securities taken up shall be taken up as nearly as may be pro rata, disregarding 

fractions, according to the number of securities deposited by each depositor. The provisions of 

this subsection shall also apply to securities deposited within ten days after notice of an increase 

in the consideration offered to security holders, as described in paragraph (7), is first published or 
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sent or given to security holders. 

(7) Where any person varies the terms of a tender offer or request or invitation for tenders before 

the expiration thereof by increasing the consideration offered to holders of such securities, such 

person shall pay the increased consideration to each security holder whose securities are taken up 

and paid for pursuant to the tender offer or request or invitation for tenders whether or not such 

securities have been taken up by such person before the variation of the tender offer or request or 

invitation. 

(8)The provisions of this subsection shall not apply to any offer for, or request or invitation for 

tenders of, any security— 

 (A) if the acquisition of such security, together with all other acquisitions by the same 

person of securities of the same class during the preceding twelve months, would not exceed 2 

per centum of that class; 

 (B) by the issuer of such security; or 

 (C) which the Commission, by rules or regulations or by order, shall exempt from the 

provisions of this subsection as not entered into for the purpose of, and not having the effect of, 

changing or influencing the control of the issuer or otherwise as not comprehended within the 

purposes of this subsection. 

(e)Untrue statement of material fact or omission of fact with respect to tender offer 

It shall be unlawful for any person to make any untrue statement of a material fact or omit to 

state any material fact necessary in order to make the statements made, in the light of the 

circumstances under which they are made, not misleading, or to engage in any fraudulent, 

deceptive, or manipulative acts or practices, in connection with any tender offer or request or 

invitation for tenders, or any solicitation of security holders in opposition to or in favor of any 

such offer, request, or invitation. The Commission shall, for the purposes of this subsection, by 

rules and regulations define, and prescribe means reasonably designed to prevent, such acts and 

practices as are fraudulent, deceptive, or manipulative. 

 

3.2.4 Delaware	General	Corporation	Law	Section	203	
 
§ 203 Business combinations with interested stockholders. 

(a) Notwithstanding any other provisions of this chapter, a corporation shall not engage in any 

business combination with any interested stockholder for a period of 3 years following the time 
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that such stockholder became an interested stockholder, unless: 

(1) Prior to such time the board of directors of the corporation approved either the 

business combination or the transaction which resulted in the stockholder becoming an 

interested stockholder; 

(2) Upon consummation of the transaction which resulted in the stockholder becoming an 

interested stockholder, the interested stockholder owned at least 85% of the voting stock 

of the corporation outstanding at the time the transaction commenced, excluding for 

purposes of determining the voting stock outstanding (but not the outstanding voting 

stock owned by the interested stockholder) those shares owned (i) by persons who are 

directors and also officers and (ii) employee stock plans in which employee participants 

do not have the right to determine confidentially whether shares held subject to the plan 

will be tendered in a tender or exchange offer; or 

(3) At or subsequent to such time the business combination is approved by the board of 

directors and authorized at an annual or special meeting of stockholders, and not by 

written consent, by the affirmative vote of at least 662/3% of the outstanding voting stock 

which is not owned by the interested stockholder. 

(b) The restrictions contained in this section shall not apply if: 

(1) The corporation’s original certificate of incorporation contains a provision expressly 

electing not to be governed by this section; 

(2) The corporation, by action of its board of directors, adopts an amendment to its 

bylaws within 90 days of February 2, 1988, expressly electing not to be governed by this 

section, which amendment shall not be further amended by the board of directors; 

(3) The corporation, by action of its stockholders, adopts an amendment to its certificate 

of incorporation or bylaws expressly electing not to be governed by this section; provided 

that, in addition to any other vote required by law, such amendment to the certificate of 

incorporation or bylaws must be adopted by the affirmative vote of a majority of the 

outstanding stock entitled to vote thereon. In the case of a corporation that both (i) has 

never had a class of voting stock that falls within any of the 2 categories set out in 

paragraph (b)(4) of this section, and (ii) has not elected by a provision in its original 

certificate of incorporation or any amendment thereto to be governed by this section, such 

amendment shall become effective upon (i) in the case of an amendment to the certificate 
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of incorporation, the date and time at which the certificate filed in accordance with § 103 

of this title becomes effective thereunder or (ii) in the case of an amendment to the 

bylaws, the date of the adoption of such amendment. In all other cases, an amendment 

adopted pursuant to this paragraph shall become effective (i) in the case of an amendment 

to the certificate of incorporation, 12 months after the date and time at which the 

certificate filed in accordance with § 103 of this title becomes effective thereunder or (ii) 

in the case of an amendment to the bylaws, 12 months after the date of the adoption of 

such amendment, and, in either case, the election not to be governed by this section shall 

not apply to any business combination between such corporation and any person who 

became an interested stockholder of such corporation on or before (A) in the case of an 

amendment to the certificate of incorporation, the date and time at which the certificate 

filed in accordance with § 103 of this title becomes effective thereunder; or (B) in the 

case of an amendment to the bylaws, the date of the adoption of such amendment. A 

bylaw amendment adopted pursuant to this paragraph shall not be further amended by the 

board of directors; 

(4) The corporation does not have a class of voting stock that is: (i) Listed on a national 

securities exchange; or (ii) held of record by more than 2,000 stockholders, unless any of 

the foregoing results from action taken, directly or indirectly, by an interested stockholder 

or from a transaction in which a person becomes an interested stockholder; 

(5) A stockholder becomes an interested stockholder inadvertently and (i) as soon as 

practicable divests itself of ownership of sufficient shares so that the stockholder ceases 

to be an interested stockholder; and (ii) would not, at any time within the 3-year period 

immediately prior to a business combination between the corporation and such 

stockholder, have been an interested stockholder but for the inadvertent acquisition of 

ownership; 

(6) The business combination is proposed prior to the consummation or abandonment of 

and subsequent to the earlier of the public announcement or the notice required hereunder 

of a proposed transaction which (i) constitutes 1 of the transactions described in the 

second sentence of this paragraph; (ii) is with or by a person who either was not an 

interested stockholder during the previous 3 years or who became an interested 

stockholder with the approval of the corporation’s board of directors or during the period 
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described in paragraph (b)(7) of this section; and (iii) is approved or not opposed by a 

majority of the members of the board of directors then in office (but not less than 1) who 

were directors prior to any person becoming an interested stockholder during the previous 

3 years or were recommended for election or elected to succeed such directors by a 

majority of such directors. The proposed transactions referred to in the preceding 

sentence are limited to (x) a merger or consolidation of the corporation (except for a 

merger in respect of which, pursuant to § 251(f) of this title, no vote of the stockholders 

of the corporation is required); (y) a sale, lease, exchange, mortgage, pledge, transfer or 

other disposition (in 1 transaction or a series of transactions), whether as part of a 

dissolution or otherwise, of assets of the corporation or of any direct or indirect majority-

owned subsidiary of the corporation (other than to any direct or indirect wholly-owned 

subsidiary or to the corporation) having an aggregate market value equal to 50% or more 

of either that aggregate market value of all of the assets of the corporation determined on 

a consolidated basis or the aggregate market value of all the outstanding stock of the 

corporation; or (z) a proposed tender or exchange offer for 50% or more of the 

outstanding voting stock of the corporation. The corporation shall give not less than 20 

days’ notice to all interested stockholders prior to the consummation of any of the 

transactions described in clause (x) or (y) of the second sentence of this paragraph; or 

(7) The business combination is with an interested stockholder who became an interested 

stockholder at a time when the restrictions contained in this section did not apply by 

reason of any of paragraphs (b)(1) through (4) of this section, provided, however, that this 

paragraph (b)(7) shall not apply if, at the time such interested stockholder became an 

interested stockholder, the corporation’s certificate of incorporation contained a provision 

authorized by the last sentence of this subsection (b). 

Notwithstanding paragraphs (b)(1), (2), (3) and (4) of this section, a corporation may elect by a 

provision of its original certificate of incorporation or any amendment thereto to be governed by 

this section; provided that any such amendment to the certificate of incorporation shall not apply 

to restrict a business combination between the corporation and an interested stockholder of the 

corporation if the interested stockholder became such before the date and time at which the 

certificate filed in accordance with § 103 of this title becomes effective thereunder. 

(c) As used in this section only, the term: 
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(1) “Affiliate” means a person that directly, or indirectly through 1 or more 

intermediaries, controls, or is controlled by, or is under common control with, another 

person. 

(2) “Associate,” when used to indicate a relationship with any person, means: (i) Any 

corporation, partnership, unincorporated association or other entity of which such person 

is a director, officer or partner or is, directly or indirectly, the owner of 20% or more of 

any class of voting stock; (ii) any trust or other estate in which such person has at least a 

20% beneficial interest or as to which such person serves as trustee or in a similar 

fiduciary capacity; and (iii) any relative or spouse of such person, or any relative of such 

spouse, who has the same residence as such person. 

(3) “Business combination,” when used in reference to any corporation and any interested 

stockholder of such corporation, means: 

(i) Any merger or consolidation of the corporation or any direct or indirect majority-

owned subsidiary of the corporation with (A) the interested stockholder, or (B) with any 

other corporation, partnership, unincorporated association or other entity if the merger or 

consolidation is caused by the interested stockholder and as a result of such merger or 

consolidation subsection (a) of this section is not applicable to the surviving entity; 

(ii) Any sale, lease, exchange, mortgage, pledge, transfer or other disposition (in 1 

transaction or a series of transactions), except proportionately as a stockholder of such 

corporation, to or with the interested stockholder, whether as part of a dissolution or 

otherwise, of assets of the corporation or of any direct or indirect majority-owned 

subsidiary of the corporation which assets have an aggregate market value equal to 10% 

or more of either the aggregate market value of all the assets of the corporation 

determined on a consolidated basis or the aggregate market value of all the outstanding 

stock of the corporation; 

(iii) Any transaction which results in the issuance or transfer by the corporation or by any 

direct or indirect majority-owned subsidiary of the corporation of any stock of the 

corporation or of such subsidiary to the interested stockholder, except: (A) Pursuant to 

the exercise, exchange or conversion of securities exercisable for, exchangeable for or 

convertible into stock of such corporation or any such subsidiary which securities were 

outstanding prior to the time that the interested stockholder became such; (B) pursuant to 
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a merger under § 251(g) of this title; (C) pursuant to a dividend or distribution paid or 

made, or the exercise, exchange or conversion of securities exercisable for, exchangeable 

for or convertible into stock of such corporation or any such subsidiary which security is 

distributed, pro rata to all holders of a class or series of stock of such corporation 

subsequent to the time the interested stockholder became such; (D) pursuant to an 

exchange offer by the corporation to purchase stock made on the same terms to all 

holders of said stock; or (E) any issuance or transfer of stock by the corporation; provided 

however, that in no case under items (C)-(E) of this subparagraph shall there be an 

increase in the interested stockholder’s proportionate share of the stock of any class or 

series of the corporation or of the voting stock of the corporation; 

(iv) Any transaction involving the corporation or any direct or indirect majority-owned 

subsidiary of the corporation which has the effect, directly or indirectly, of increasing the 

proportionate share of the stock of any class or series, or securities convertible into the 

stock of any class or series, of the corporation or of any such subsidiary which is owned 

by the interested stockholder, except as a result of immaterial changes due to fractional 

share adjustments or as a result of any purchase or redemption of any shares of stock not 

caused, directly or indirectly, by the interested stockholder; or 

(v) Any receipt by the interested stockholder of the benefit, directly or indirectly (except 

proportionately as a stockholder of such corporation), of any loans, advances, guarantees, 

pledges or other financial benefits (other than those expressly permitted in paragraphs 

(c)(3)(i)-(iv) of this section) provided by or through the corporation or any direct or 

indirect majority-owned subsidiary. 

(4) “Control,” including the terms “controlling,” “controlled by” and “under common 

control with,” means the possession, directly or indirectly, of the power to direct or cause 

the direction of the management and policies of a person, whether through the ownership 

of voting stock, by contract or otherwise. A person who is the owner of 20% or more of 

the outstanding voting stock of any corporation, partnership, unincorporated association 

or other entity shall be presumed to have control of such entity, in the absence of proof by 

a preponderance of the evidence to the contrary; Notwithstanding the foregoing, a 

presumption of control shall not apply where such person holds voting stock, in good 

faith and not for the purpose of circumventing this section, as an agent, bank, broker, 
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nominee, custodian or trustee for 1 or more owners who do not individually or as a group 

have control of such entity. 

(5) “Interested stockholder” means any person (other than the corporation and any direct 

or indirect majority-owned subsidiary of the corporation) that (i) is the owner of 15% or 

more of the outstanding voting stock of the corporation, or (ii) is an affiliate or associate 

of the corporation and was the owner of 15% or more of the outstanding voting stock of 

the corporation at any time within the 3-year period immediately prior to the date on 

which it is sought to be determined whether such person is an interested stockholder, and 

the affiliates and associates of such person; provided, however, that the term “interested 

stockholder” shall not include (x) any person who (A) owned shares in excess of the 15% 

limitation set forth herein as of, or acquired such shares pursuant to a tender offer 

commenced prior to, December 23, 1987, or pursuant to an exchange offer announced 

prior to the aforesaid date and commenced within 90 days thereafter and either (I) 

continued to own shares in excess of such 15% limitation or would have but for action by 

the corporation or (II) is an affiliate or associate of the corporation and so continued (or 

so would have continued but for action by the corporation) to be the owner of 15% or 

more of the outstanding voting stock of the corporation at any time within the 3-year 

period immediately prior to the date on which it is sought to be determined whether such 

a person is an interested stockholder or (B) acquired said shares from a person described 

in item (A) of this paragraph by gift, inheritance or in a transaction in which no 

consideration was exchanged; or (y) any person whose ownership of shares in excess of 

the 15% limitation set forth herein is the result of action taken solely by the corporation; 

provided that such person shall be an interested stockholder if thereafter such person 

acquires additional shares of voting stock of the corporation, except as a result of further 

corporate action not caused, directly or indirectly, by such person. For the purpose of 

determining whether a person is an interested stockholder, the voting stock of the 

corporation deemed to be outstanding shall include stock deemed to be owned by the 

person through application of paragraph (9) of this subsection but shall not include any 

other unissued stock of such corporation which may be issuable pursuant to any 

agreement, arrangement or understanding, or upon exercise of conversion rights, warrants 

or options, or otherwise. 
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(6) “Person” means any individual, corporation, partnership, unincorporated association 

or other entity. 

(7) “Stock” means, with respect to any corporation, capital stock and, with respect to any 

other entity, any equity interest. 

(8) “Voting stock” means, with respect to any corporation, stock of any class or series 

entitled to vote generally in the election of directors and, with respect to any entity that is 

not a corporation, any equity interest entitled to vote generally in the election of the 

governing body of such entity. Every reference to a percentage of voting stock shall refer 

to such percentage of the votes of such voting stock. 

(9) “Owner,” including the terms “own” and “owned,” when used with respect to any 

stock, means a person that individually or with or through any of its affiliates or 

associates: 

(i) Beneficially owns such stock, directly or indirectly; or 

(ii) Has (A) the right to acquire such stock (whether such right is exercisable 

immediately or only after the passage of time) pursuant to any agreement, 

arrangement or understanding, or upon the exercise of conversion rights, 

exchange rights, warrants or options, or otherwise; provided, however, that a 

person shall not be deemed the owner of stock tendered pursuant to a tender or 

exchange offer made by such person or any of such person’s affiliates or 

associates until such tendered stock is accepted for purchase or exchange; or (B) 

the right to vote such stock pursuant to any agreement, arrangement or 

understanding; provided, however, that a person shall not be deemed the owner of 

any stock because of such person’s right to vote such stock if the agreement, 

arrangement or understanding to vote such stock arises solely from a revocable 

proxy or consent given in response to a proxy or consent solicitation made to 10 

or more persons; or 

(iii) Has any agreement, arrangement or understanding for the purpose of 

acquiring, holding, voting (except voting pursuant to a revocable proxy or consent 

as described in item (B) of subparagraph (ii) of this paragraph), or disposing of 

such stock with any other person that beneficially owns, or whose affiliates or 

associates beneficially own, directly or indirectly, such stock. 
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(d) No provision of a certificate of incorporation or bylaw shall require, for any vote of 

stockholders required by this section, a greater vote of stockholders than that specified in this 

section. 

(e) The Court of Chancery is hereby vested with exclusive jurisdiction to hear and determine all 

matters with respect to this section. 

 

3.2.5 Pennsylvania’s	Takeover	Statute:	Control	Shares	
 
§ 2564.  Voting rights of shares acquired in a control-share acquisition. 

(a)  General rule.--Control shares shall not have any voting rights unless a resolution approved 

by a vote of shareholders of the registered corporation at an annual or special meeting of 

shareholders pursuant to this subchapter restores to the control shares the same voting rights as 

other shares of the same class or series with respect to elections of directors and all other matters 

coming before the shareholders. Any such resolution may be approved only by the affirmative 

vote of the holders of a majority of the voting power entitled to vote in two separate votes as 

follows: 

(1)  all the disinterested shares of the corporation; and 

(2)  all voting shares of the corporation. 

(b)  Lapse of voting rights.--Voting rights accorded by approval of a resolution of shareholders 

shall lapse and be lost if any proposed control-share acquisition which is the subject of the 

shareholder approval is not consummated within 90 days after shareholder approval is obtained. 

(c)  Restoration of voting rights.--Any control shares that do not have voting rights accorded to 

them by approval of a resolution of shareholders as provided by subsection (a) or the voting 

rights of which lapse pursuant to subsection (b) shall regain such voting rights on transfer to a 

person other than the acquiring person or any affiliate or associate of the acquiring person (or 

direct or indirect transferee from the acquiring person or such affiliate or associate solely 

pursuant to a transfer or series of transfers under section 2561(b)(5)(i) through (vi) (relating to 

application and effect of subchapter)) unless such shares shall constitute control shares of the 

other person, in which case the voting rights of those shares shall again be subject to this 

subchapter. 

[PBCL section 2563 includes the following defined terms:] 

"Control-share acquisition."  An acquisition, directly or indirectly, by any person of voting power 
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over voting shares of a corporation that, but for this subchapter, would, when added to all voting 

power of the person over other voting shares of the corporation (exclusive of voting power of the 

person with respect to existing shares of the corporation), entitle the person to cast or direct the 

casting of such a percentage of the votes for the first time with respect to any of the following 

ranges that all shareholders would be entitled to cast in an election of directors of the 

corporation: 

(1)  at least 20% but less than 33 1/3%; 

(2)  at least 33 1/3% but less than 50%; or 

(3)  50% or more. 

 

"Control shares."  Those voting shares of a corporation that, upon acquisition of voting power 

over such shares by an acquiring person, would result in a control-share acquisition. Voting 

shares beneficially owned by an acquiring person shall also be deemed to be control shares 

where such beneficial ownership was acquired by the acquiring person: 

(1)  within 180 days of the day the person makes a control-share acquisition; or 

(2)  with the intention of making a control-share acquisition. 
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3.2.6 Hostile	Takeovers	through	a	Shareholder	Vote:		Example	of	a	Letter	to	
Shareholders	in	a	Proxy	Battle	

 
January 5, 2018 

Dear Qualcomm Stockholder, 

 On November 6, 2017, we made a proposal to acquire Qualcomm for $70.00 per share in 

cash and stock, which would provide you with substantial and immediate cash value, as well as 

the opportunity to participate in the upside potential of the combined company. 

 On November 13, 2017, Qualcomm's Board rejected our proposal. Since that time, we have 

spoken with many Qualcomm stockholders and customers, and we have heard their desire for 

Qualcomm to engage with us regarding our compelling proposal. It remains our strong 

preference to engage cooperatively with Qualcomm's Board and management team, and we are 

prepared to meet immediately to work toward a mutually acceptable definitive agreement. 

 At Qualcomm's Annual Meeting of Stockholders on March 6, 2018, you will have an 

important opportunity to influence the value of your investment by voting the BLUE proxy card 

for 11 independent and highly qualified individuals. 

 By voting for all 11 nominees on the BLUE proxy card, you can send a clear message that 

you want the Qualcomm Board to engage with Broadcom to maximize stockholder value. 

 

BROADCOM OFFERS COMPELLING VALUE FOR QUALCOMM STOCKHOLDERS 

 Our $70.00 per share proposal for Qualcomm – consisting of $60.00 in cash and $10.00 in 

Broadcom stock – will provide you with substantial and immediate cash value upon the closing 

of the proposed transaction, as well as the opportunity to participate in the upside potential of the 

combined company. We are confident that our proposal, which provides a 28% premium over the 

closing price of Qualcomm's common stock on November 2, 2017, the last unaffected trading 

day prior to media speculation regarding a potential transaction, and a premium of 33% to 

Qualcomm's unaffected 30-day volume-weighted average price, is the best path to create value 

for Qualcomm stockholders. Our proposal stands whether Qualcomm's pending acquisition of 

NXP Semiconductors N.V. ("NXP") is consummated on the currently disclosed terms 

of $110 per NXP share or is terminated. 

 With enhanced scale, R&D resources, product diversification and financial flexibility, the 
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combined company will be positioned to accelerate innovation and deliver the most advanced 

semiconductor solutions to customers around the world. 

 We have a clear roadmap ahead, and expect that the proposed transaction would be 

completed within approximately 12 months following the signing of a definitive agreement. 

 Our acquisition track record speaks for itself. Since 2013, we have completed and 

successfully integrated six major acquisitions. Over this period, we have created significant 

stockholder value, consistently outperforming the S&P 500. 

 

11 INDEPENDENT NOMINEES WILL ACT AS FIDUCIARIES TO QUALCOMM'S 

STOCKHOLDERS 

 The 11 nominees that Broadcom has nominated to stand for election at Qualcomm's 2018 

Annual Meeting of Stockholders are independent and highly qualified, with expertise in areas 

critical to Qualcomm's business. Having served as executives and as board members of both 

public and private companies, they bring years of operational experience across the 

semiconductor and technology industries, as well as expertise in finance, corporate strategy and 

mergers and acquisitions. These 11 director nominees have the necessary expertise and 

credentials to act as your fiduciaries. 

 Consistent with our desire to ensure board continuity, Broadcom would support a decision 

by the 11 new directors, upon their election, to increase the size of the Board and reappoint three 

existing Qualcomm directors – Mark McLaughlin, Tony Vinciquerra and Jeffrey Henderson – as 

directors. 

 

VOTE THE BLUE PROXY CARD TODAY FOR ENHANCED VALUE 

 Whether or not you plan to attend Qualcomm's 2018 Annual Meeting of Stockholders 

on March 6, we strongly encourage you to make your voice heard today by voting the enclosed 

BLUE proxy card to elect ALL 11 director nominees put forth by Broadcom. 

 By doing so, we believe you will send Qualcomm a clear message that they should 

constructively engage in discussions with Broadcom regarding our premium offer, in order to 

provide you with the opportunity to realize the compelling value of this transaction. 

 

Sincerely, 
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Hock Tan 

President and CEO 

Broadcom 

Moelis & Company LLC, Citi, Deutsche Bank, J.P. Morgan, BofA Merrill Lynch, Morgan 

Stanley and Wells Fargo Securities are acting as financial advisors to Broadcom. Wachtell, 

Lipton, Rosen & Katz and Latham & Watkins LLP are acting as legal counsel. 
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3.3 Defending the Corporate Citadel:  Takeover Defenses and Deal 
Protection Devices in the Courts 

 

3.3.1 Unocal	Corp.	v.	Mesa	Petroleum	Co.,	493	A.2d	946	(Del.	1985)	
 
MOORE, Justice. 

We confront an issue of first impression in Delaware — the validity of a corporation’s 

self-tender for its own shares which excludes from participation a stockholder making a hostile 

tender offer for the company’s stock. 

The Court of Chancery granted a preliminary injunction to the plaintiffs, Mesa Petroleum 

Co., Mesa Asset Co., Mesa Partners II, and Mesa Eastern, Inc. (collectively “Mesa”), enjoining 

an exchange offer of the defendant, Unocal Corporation (Unocal) for its own stock. The trial 

court concluded that a selective exchange offer, excluding Mesa, was legally impermissible. We 

cannot agree with such a blanket rule. The factual findings of the Vice Chancellor, fully 

supported by the record, establish that Unocal’s board, consisting of a majority of independent 

directors, acted in good faith, and after reasonable investigation found that Mesa’s tender offer 

was both inadequate and coercive. Under the circumstances the board had both the power and 

duty to oppose a bid it perceived to be harmful to the corporate enterprise. On this record we are 

satisfied that the device Unocal adopted is reasonable in relation to the threat posed, and that the 

board acted in the proper exercise of sound business judgment. We will not substitute our views 

for those of the board if the latter’s decision can be “attributed to any rational business purpose.” 

Accordingly, we reverse the decision of the Court of Chancery and order the preliminary 

injunction vacated. 

I. 

The factual background of this matter bears a significant relationship to its ultimate 

outcome. 

On April 8, 1985, Mesa, the owner of approximately 13% of Unocal’s stock, commenced 

a two-tier “front loaded” cash tender offer for 64 million shares, or approximately 37%, of 

Unocal’s outstanding stock at a price of $54 per share. The “back-end” was designed to eliminate 

the remaining publicly held shares by an exchange of securities purportedly worth $54 per share. 

However, pursuant to an order entered by the United States District Court for the Central District 

of California on April 26, 1985, Mesa issued a supplemental proxy statement to Unocal’s 
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stockholders disclosing that the securities offered in the second-step merger would be highly 

subordinated, and that Unocal’s capitalization would differ significantly from its present  

structure. Unocal has rather aptly termed such securities “junk bonds”. 

Unocal’s board consists of eight independent outside directors and six insiders. It met on 

April 13, 1985, to consider the Mesa tender offer. […] The board then received a presentation 

from Peter Sachs on behalf of Goldman Sachs & Co. (Goldman Sachs) and Dillon, Read & Co. 

(Dillon Read) discussing the bases for their opinions that the Mesa proposal was wholly 

inadequate. Mr. Sachs opined that the minimum cash value that could be expected from a sale or 

orderly liquidation for 100% of Unocal’s stock was in excess of $60 per share. […] 

Mr. Sachs also presented various defensive strategies available to the board if it 

concluded that Mesa’s two-step tender offer was inadequate and should be opposed. One of the 

devices outlined was a self-tender by Unocal for its own stock with a reasonable price range of 

$70 to $75 per share. The cost of such a proposal would cause the company to incur $6.1-6.5 

billion of additional debt, and a presentation was made informing the board of Unocal’s ability to 

handle it. The directors were told that the primary effect of this obligation would be to reduce 

exploratory drilling, but that the company would nonetheless remain a viable entity. […] 

On April 15, the board met again with four of the directors present by telephone  and one 

member still absent. This session lasted two hours. Unocal’s Vice President of Finance and its 

Assistant General Counsel made a detailed presentation of the proposed terms of the exchange 

offer. A price range between $70 and $80 per share was considered, and ultimately the directors 

agreed upon $72. […] Their resolution provided that if Mesa acquired 64 million shares of 

Unocal stock through its own offer (the Mesa Purchase Condition), Unocal would buy the 

remaining 49% outstanding for an exchange of debt securities having an aggregate par value of 

$72 per share. The board resolution also stated that the offer would be subject to other conditions 

that had been described to the board at the meeting, or which were deemed necessary by 

Unocal’s officers, including the exclusion of Mesa from the proposal (the Mesa exclusion). Any 

such conditions were required to be in accordance with the “purport and intent” of the offer. […] 

II. 

The issues we address involve these fundamental questions: Did the Unocal board have 

the power and duty to oppose a takeover threat it reasonably perceived to be harmful to the 

corporate enterprise, and if so, is its action here entitled to the protection of the business 
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judgment rule? 

Mesa contends that the discriminatory exchange offer violates the fiduciary duties Unocal 

owes it. Mesa argues that because of the Mesa exclusion the business judgment rule is 

inapplicable, because the directors by tendering their own shares will derive a financial benefit 

that is not available to all Unocal stockholders. Thus, it is Mesa’s ultimate contention that Unocal 

cannot establish that the exchange offer is fair to all shareholders, and argues that the Court of 

Chancery was correct in concluding that Unocal was unable to meet this burden. 

Unocal answers that it does not owe a duty of “fairness” to Mesa, given the facts here. 

Specifically, Unocal contends that its board of directors reasonably and in good faith concluded 

that Mesa’s $54 two-tier tender offer was coercive and inadequate, and that Mesa sought 

selective treatment for itself. Furthermore, Unocal argues that the board’s approval of the 

exchange offer was made in good faith, on an informed basis, and in the exercise of due care. 

Under these circumstances, Unocal contends that its directors properly employed this device to 

protect the company and its stockholders from Mesa’s harmful tactics. 

III. 

We begin with the basic issue of the power of a board of directors of a Delaware 

corporation to adopt a defensive measure of this type. Absent such authority, all other questions 

are moot. Neither issues of fairness nor business judgment are pertinent without the basic 

underpinning of a board’s legal power to act. 

The board has a large reservoir of authority upon which to draw. Its duties and 

responsibilities proceed from the inherent powers conferred by 8 Del.C. § 141(a), respecting 

management of the corporation’s “business and affairs”. Additionally, the powers here being 

exercised derive from 8 Del.C. § 160(a), conferring broad authority upon a corporation to deal in 

its own stock. From this it is now well established that in the acquisition of its shares a  Delaware 

corporation may deal selectively with its stockholders, provided the directors have not acted out 

of a sole or primary purpose to entrench themselves in office.  

Finally, the board’s power to act derives from its fundamental duty and obligation to 

protect the corporate enterprise, which includes stockholders, from harm reasonably perceived, 

irrespective of its source. Thus, we are satisfied that in the broad context of corporate 

governance, including issues of fundamental corporate change, a board of directors is not a 

passive instrumentality. 
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Given the foregoing principles, we turn to the standards by which director action is to be 

measured. In Pogostin v. Rice (1984), we held that the business judgment rule, including the 

standards by which director conduct is judged, is applicable in the context of a takeover. The 

business judgment rule is a “presumption that in making a business decision the directors of a 

corporation acted on an informed basis, in good faith and in the honest belief that the action 

taken was in the best interests of the company.” Aronson v. Lewis (1984). A hallmark of the 

business judgment rule is that a court will not substitute its judgment for that of the board if the 

latter’s decision can be “attributed to any rational business purpose.”  

When a board addresses a pending takeover bid it has an obligation to determine whether 

the offer is in the best interests of the corporation and its shareholders. In that respect a board’s 

duty is no different from any other responsibility it shoulders, and its decisions should be no less 

entitled to the respect they otherwise would be accorded in the realm of business judgment.  

There are, however, certain caveats to a proper exercise of this function. Because of the 

omnipresent specter that a board may be acting primarily in its own interests, rather than those of 

the corporation and its shareholders, there is an enhanced duty which calls for judicial 

examination at the threshold before the protections of the business judgment rule may be 

conferred. 

This Court has long recognized that: 

 We must bear in mind the inherent danger in the purchase of shares with 

corporate funds to remove a threat to corporate policy when a threat to control is 

involved. The directors are of necessity confronted with a conflict of interest, and 

an objective decision is difficult. 

In the face of this inherent conflict directors must show that they had reasonable grounds 

for believing that a danger to corporate policy and effectiveness existed because of another 

person’s stock ownership. However, they satisfy that burden “by showing good faith and 

reasonable investigation....” Furthermore, such proof is materially enhanced, as here, by the 

approval of a board comprised of a majority of outside independent directors who have acted in 

accordance with the foregoing standards.  

IV. 

A. 

In the board’s exercise of corporate power to forestall a takeover bid our analysis begins 
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with the basic principle that corporate directors have a fiduciary duty to act in the best interests 

of the corporation’s stockholders. Guth v. Loft, Inc. (1939). As we have noted, their duty of care 

extends to protecting the corporation and its owners from perceived harm whether a threat 

originates from third parties or other shareholders. But such powers are not absolute. A 

corporation does not have unbridled discretion to defeat any perceived threat by any Draconian 

means available. 

The restriction placed upon a selective stock repurchase is that the directors may not have 

acted solely or primarily out of a desire to perpetuate themselves in office. Of course, to this is 

added the further caveat that inequitable action may not be taken under the guise of law. The 

standard of proof established in Cheff v. Mathes is designed to ensure that a defensive measure to 

thwart or impede a takeover is indeed motivated by a good faith concern for the welfare of the 

corporation and its stockholders, which in all circumstances must be free of any fraud or other 

misconduct. However, this does not end the inquiry. 

B. 

A further aspect is the element of balance. If a defensive measure is to come within the 

ambit of the business judgment rule, it must be reasonable in relation to the threat posed. This 

entails an analysis by the directors of the nature of the takeover bid and its effect on the corporate 

enterprise. Examples of such concerns may include: inadequacy of the price offered, nature and 

timing of the offer, questions of illegality, the impact on “constituencies” other than shareholders 

(i.e., creditors, customers, employees, and perhaps even the community generally), the risk of 

nonconsummation, and the quality of securities being offered in the exchange. While not a 

controlling factor, it also seems to us that a board may reasonably consider the basic stockholder  

interests at stake, including those of short term speculators, whose actions may have fueled the 

coercive aspect of the offer at the expense of the long term investor. Here, the threat posed was 

viewed by the Unocal board as a grossly inadequate two-tier coercive tender offer coupled with 

the threat of greenmail. 

Specifically, the Unocal directors had concluded that the value of Unocal was 

substantially above the $54 per share offered in cash at the front end. Furthermore, they 

determined that the subordinated securities to be exchanged in Mesa’s announced squeeze out of 

the remaining shareholders in the “back-end” merger were “junk bonds” worth far less than $54. 

It is now well recognized that such offers are a classic coercive measure designed to stampede 
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shareholders into tendering at the first tier, even if the price is inadequate, out of fear of what 

they will receive at the back end of the transaction. Wholly beyond the coercive aspect of an 

inadequate two-tier tender offer, the threat was posed by a corporate raider with a national 

reputation as a “greenmailer”. 

In adopting the selective exchange offer, the board stated that its objective was either to 

defeat the inadequate Mesa offer or, should the offer still succeed, provide the 49% of its 

stockholders, who would otherwise be forced to accept “junk bonds”, with $72 worth of senior 

debt. We find that both purposes are valid. 

However, such efforts would have been thwarted by Mesa’s participation in the exchange 

offer. First, if Mesa could tender its shares, Unocal would effectively be subsidizing the former’s 

continuing effort to buy Unocal stock at $54 per share. Second, Mesa could not, by definition, fit 

within the class of shareholders being protected from its own coercive and inadequate tender 

offer. 

Thus, we are satisfied that the selective exchange offer is reasonably related to the threats 

posed. It is consistent with the principle that “the minority stockholder shall receive the 

substantial equivalent in value of what he had before.” This concept of fairness, while stated in 

the merger context, is also relevant  in the area of tender offer law. Thus, the board’s decision to 

offer what it determined to be the fair value of the corporation to the 49% of its shareholders, 

who would otherwise be forced to accept highly subordinated “junk bonds”, is reasonable and 

consistent with the directors’ duty to ensure that the minority stockholders receive equal value 

for their shares. 

V. 

Mesa contends that it is unlawful, and the trial court agreed, for a corporation to 

discriminate in this fashion against one shareholder. It argues correctly that no case has ever 

sanctioned a device that precludes a raider from sharing in a benefit available to all other 

stockholders. However, as we have noted earlier, the principle of selective stock repurchases by a 

Delaware corporation is neither unknown nor unauthorized. The only difference is that 

heretofore the approved transaction was the payment of “greenmail” to a raider or dissident 

posing a threat to the corporate enterprise. All other stockholders were denied such favored 

treatment, and given Mesa’s past history of greenmail, its claims here are rather ironic. 

However, our corporate law is not static. It must grow and develop in response to, indeed 
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in anticipation of, evolving concepts and needs. Merely because the General Corporation Law is 

silent as to a specific matter does not mean that it is prohibited. In the days when Cheff, Bennett, 

Martin and Kors were decided, the tender offer, while not an unknown device, was virtually 

unused, and little was known of such methods as two-tier “front-end” loaded offers with their 

coercive effects. Then, the favored attack of a raider was stock acquisition followed by a proxy 

contest. Various defensive tactics, which provided no benefit whatever to the raider, evolved. 

Thus, the use of corporate funds by management to counter a proxy battle was approved. 

Litigation, supported by corporate funds, aimed at the raider has long been a popular device. 

More recently, as the sophistication of both raiders and targets has developed, a host of 

other defensive measures to counter such ever mounting threats has evolved and received 

judicial sanction. These include defensive charter amendments and other devices bearing some 

rather exotic, but apt, names: Crown Jewel, White Knight, Pac Man, and Golden Parachute. Each 

has highly selective features, the object of which is to deter or defeat the raider. 

Thus, while the exchange offer is a form of selective treatment, given the nature of the 

threat posed here the response is neither unlawful nor unreasonable. If the board of directors is 

disinterested, has acted in good faith and with due care, its decision in the absence of an abuse of 

discretion will be upheld as a proper exercise of business judgment. 

To this Mesa responds that the board is not disinterested, because the directors are 

receiving a benefit from the tender of their own shares, which because of the Mesa exclusion, 

does not devolve upon all stockholders equally. However, Mesa concedes that if the exclusion is 

valid, then the directors and all other stockholders share the same benefit. The answer of course 

is that the exclusion is valid, and the directors’ participation in the exchange offer does not rise to 

the level of a disqualifying interest. […] 

 Nor does this become an “interested” director transaction merely because certain board 

members are large stockholders. As this Court has previously noted, that fact alone does not 

create a disqualifying “personal pecuniary interest” to defeat the operation of the business 

judgment rule.  

Mesa also argues that the exclusion permits the directors to abdicate the fiduciary duties 

they owe it. However, that is not so. The board continues to owe Mesa the duties of due care and 

loyalty. But in the face of the destructive threat Mesa’s tender offer was perceived to pose, the 

board had a supervening duty to protect the corporate enterprise, which includes the other 
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shareholders, from threatened harm. 

Mesa contends that the basis of this action is punitive, and solely in response to the 

exercise of its rights of corporate democracy. Nothing precludes Mesa, as a stockholder, from 

acting in its own self-interest. However, Mesa, while pursuing its own interests, has acted in a 

manner which a board consisting of a majority of independent directors has reasonably 

determined to be contrary to the best interests of Unocal and its other shareholders. In this 

situation, there is no support in Delaware law for the proposition that, when responding to a 

perceived harm, a corporation must guarantee a benefit to a stockholder who is deliberately 

provoking the danger being addressed. There is no obligation of self-sacrifice by a corporation 

and its shareholders in the face of such a challenge. 

Here, the Court of Chancery specifically found that the “directors’ decision [to oppose the 

Mesa tender offer] was made in the good faith belief that the Mesa tender offer is inadequate.” 

Given our standard of review […], we are satisfied that Unocal’s board has met its burden of 

proof.  

VI. 

In conclusion, there was directorial power to oppose the Mesa tender offer, and to 

undertake a selective stock exchange made in good faith and upon a reasonable investigation 

pursuant to a clear duty to protect the corporate enterprise. Further, the selective stock repurchase 

plan chosen by Unocal is reasonable in relation to the threat that the board rationally and 

reasonably believed was posed by Mesa’s inadequate and coercive two-tier tender offer. Under 

those circumstances the board’s action is entitled to be measured by the standards of the business 

judgment rule. Thus, unless it is shown by a preponderance of the evidence that the directors’ 

decisions were primarily based on perpetuating themselves in office, or some other breach of 

fiduciary duty such as fraud, overreaching, lack of good faith, or being uninformed, a Court will 

not substitute its judgment for that of the board. […] 

With the Court of Chancery’s findings that the exchange offer was based on the board’s 

good faith belief that the Mesa offer was inadequate, that the board’s action was informed and 

taken with due care, that Mesa’s prior activities justify a reasonable inference that its principle 

objective was greenmail, and implicitly, that the substance of the offer itself was reasonable and 

fair to the corporation and its stockholders if Mesa were included, we cannot say that the Unocal 

directors have acted in such a manner as to have passed an “unintelligent and unadvised 
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judgment”. The decision of the Court of Chancery is therefore REVERSED, and the preliminary 

injunction is VACATED.  

 

3.3.2 Notes	on	Unocal	
 

1. Much of the public and political outrage against hostile takeovers in the 1980s 

focused on the use by “raiders” of so-called “junk bonds,” expensive (to the issuer) debt that 

raiders used to finance their takeovers and then placed on the target company’s balance sheet, 

resulting in huge pressures to reduce costs, eliminate employees, and often sell the target’s best 

divisions rapidly in order to pay down this debt.  Unocal won this battle against Mesa, whose 

“junk bond” financing for its bid was arranged by the infamous Michael Milken, model for 

character Gordon “Greed is Good” Gekko in Hollywood’s Wall Street – but it only did so by 

issuing large amounts of debt in its own discriminatory self-tender.  Unocal’s debt more than 

quadrupled as a result of the self-tender, and had yet to be reduced to its pre-bid levels by the 

time Unocal found itself finally forced to end its independent existence.  One can wonder 

whether in the long-run the victory was Phyrric, at least for Unocal’s non-shareholder 

constituencies: 

 
(Source:  http://unocallegacy.squarespace.com/a-heavyweight-fight-hartley-vs/) 

2. The Unocal self-tender wasn’t the only example of a takeover defense whose costs 
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themselves might arguably bring about the very damage to corporate prospects that the target 

board was supposedly seeking to avoid by repelling “raiders” like Pickens.  “Greenmail” 

required the use of corporate cash to buy off undesired bidders, so called “crown jewel” options 

potentially sold off a corporation’s most valuable assets, at a discount to their fair value, to deter 

bidders for the whole.  For the target board (or the board of any potential target), what would be 

ideal would be a defense that preserved the target’s freedom of action without requiring the 

immediate self-harm implicit in these types of defense.  Enter Marty Lipton, of Wachtell Lipton, 

father of the so-called “poison pill” or, as it is generally labelled by its proponents, the 

“Shareholder Rights Plan.” 
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3.3.3 Moran	v.	Household	Intern.,	Inc.,	500	A.2d	1346	(1985)	
 
 
McNEILLY, Justice: 
 

This case presents to this Court for review the most recent defensive mechanism in the 

arsenal of corporate takeover weaponry, the Preferred Share Purchase Rights Plan ("Rights Plan" 

or "Plan"). The validity of this mechanism has attracted national attention. Amici curiae briefs 

have been filed in support of appellants by the Security and Exchange Commission ("SEC")[1] 

and the Investment Company Institute. An amicus curiae brief has been filed in support of 

appellees ("Household") by the United Food and Commercial Workers International Union. 

[…] On August 14, 1984, the Board of Directors of Household International, Inc. adopted 

the Rights Plan by a fourteen to two vote. The intricacies of the Rights Plan are contained in a 

48-page document entitled "Rights Agreement". Basically, the Plan provides that Household 

common stockholders are entitled to the issuance of one Right per common share under certain 

triggering conditions. There are two triggering events that can activate the Rights. The first is the 

announcement of a tender offer for 30 percent of Household's shares ("30% trigger") and the 

second is the acquisition of 20 percent of Household's shares by any single entity or group ("20% 

trigger"). 

If an announcement of a tender offer for 30 percent of Household's shares is made, the 

Rights are issued and are immediately exercisable to purchase 1/100 share of new preferred stock 

for $100 and are redeemable by the Board for $.50 per Right. If 20 percent of Household's shares 

are acquired by anyone, the Rights are issued and become non-redeemable and are exercisable to 

purchase 1/100 of a share of preferred. If a Right is not exercised for preferred, and thereafter, a 

merger or consolidation occurs, the Rights holder can exercise each Right to purchase $200 of 

the common stock of the tender offeror for $100. This "flip-over" provision of the Rights Plan is 

at the heart of this controversy. 

Household is a diversified holding company with its principal subsidiaries engaged in 

financial services, transportation and merchandising. HFC, National Car Rental and Vons 

Grocery are three of its wholly-owned entities. 

Household did not adopt its Rights Plan during a battle with a corporate raider, but as a 

preventive mechanism to ward off future advances. The Vice-Chancellor found that as early as 

February 1984, Household's management became concerned about the company's vulnerability 
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as a takeover target and began considering amending its charter to render a takeover more 

difficult. […] 

In the meantime, appellant Moran, one of Household's own Directors and also Chairman 

of the Dyson-Kissner-Moran Corporation, ("D-K-M") which is the largest single stockholder of 

Household, began discussions concerning a possible leveraged buyout of Household by D-K-M. 

D-K-M's financial studies showed that Household's stock was significantly undervalued in 

relation to the company's break-up value. It is uncontradicted that Moran's suggestion of a 

leveraged buy-out never progressed beyond the discussion stage. 

Concerned about Household's vulnerability to a raider in light of the current takeover 

climate, Household secured the services of Wachtell, Lipton, Rosen and Katz ("Wachtell, 

Lipton") and Goldman, Sachs & Co. ("Goldman, Sachs") to formulate a takeover policy for 

recommendation to the Household Board at its August 14 meeting. After a July 31 meeting with 

a Household Board member and a pre-meeting distribution of material on the potential takeover 

problem and the proposed Rights Plan, the Board met on August 14, 1984. 

Representatives of Wachtell, Lipton and Goldman, Sachs attended the August 14 

meeting. The minutes reflect that Mr. Lipton explained to the Board that his recommendation of 

the Plan was based on his understanding that the Board was concerned about the increasing 

frequency of "bust-up" takeovers, the increasing takeover activity in the financial service 

industry, such as Leucadia's attempt to take over Arco, and the possible adverse effect this type 

of activity could have on employees and others concerned with and vital to the continuing 

successful operation of Household even in the absence of any actual bust-up takeover attempt. 

Against this factual background, the Plan was approved. 

Thereafter, Moran and the company of which he is Chairman, D-K-M, filed this suit. On 

the eve of trial, Gretl Golter, the holder of 500 shares of Household, was permitted to intervene 

as an additional plaintiff. The trial was held, and the Court  of Chancery ruled in favor of 

Household. Appellants now appeal from that ruling to this Court. 
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The primary issue here is the applicability of the business judgment rule as the standard 

by which the adoption of the Rights Plan should be reviewed. Much of this issue has been 

decided by our recent decision in Unocal Corp. v. Mesa Petroleum Co. In Unocal, we applied the 

business judgment rule to analyze Unocal's discriminatory self-tender. We explained: 

When a board addresses a pending takeover bid it has an obligation to determine 

whether the offer is in the best interests of the corporation and its shareholders. In 

that respect a board's duty is no different from any other responsibility it 

shoulders, and its decisions should be no less entitled to the respect they 

otherwise would be accorded in the realm of business judgment. 

Other jurisdictions have also applied the business judgment rule to actions by which 

target companies have sought to forestall takeover activity they considered undesirable. 

This case is distinguishable from the ones cited, since here we have a defensive 

mechanism adopted to ward off possible future advances and not a mechanism adopted in 

reaction to a specific threat. This distinguishing factor does not result in the Directors losing the 

protection of the business judgment rule. To the contrary, pre-planning for the contingency of a 

hostile takeover might reduce the risk that, under the pressure of a takeover bid, management 

will fail to exercise reasonable judgment. Therefore, in reviewing a pre-planned defensive 

mechanism it seems even more appropriate to apply the business judgment rule. 

Of course, the business judgment rule can only sustain corporate decision making or 

transactions that are within the power or authority of the Board. Therefore, before the business 

judgment rule can be applied it must be determined whether the Directors were authorized to 

adopt the Rights Plan. 

 

[The court’s discussion and rejection of plantiffs’ arguments that the preferred stock and 

rights issuances were not authorized equity under the DGCL is omitted.] 

Appellants contend that the Board is unauthorized to usurp stockholders'  rights to receive 

tender offers by changing Household's fundamental structure. We conclude that the Rights Plan 

does not prevent stockholders from receiving tender offers, and that the change of Household's 

structure was less than that which results from the implementation of other defensive 

mechanisms upheld by various courts. 
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Appellants' contention that stockholders will lose their right to receive and accept tender 

offers seems to be premised upon an understanding of the Rights Plan which is illustrated by the 

SEC amicus brief which states: "The Chancery Court's decision seriously understates the impact 

of this plan. In fact, as we discuss below, the Rights Plan will deter not only two-tier offers, but 

virtually all hostile tender offers." 

The fallacy of that contention is apparent when we look at the recent takeover of Crown 

Zellerbach, which has a similar Rights Plan, by Sir James Goldsmith. The evidence at trial also 

evidenced many methods around the Plan ranging from tendering with a condition that the Board 

redeem the Rights, tendering with a high minimum condition of shares and Rights, tendering and 

soliciting consents to remove the Board and redeem the Rights, to acquiring 50% of the shares 

and causing Household to self-tender for the Rights. One could also form a group of up to 19.9% 

and solicit proxies for consents to remove the Board and redeem the Rights. These are but a few 

of the methods by which Household can still be acquired by a hostile tender offer. 

In addition, the Rights Plan is not absolute. When the Household Board of Directors is 

faced with a tender offer and a request to redeem the Rights, they will not be able to arbitrarily 

reject the offer. They will be held to the same fiduciary standards any other board of directors 

would be held to in deciding to adopt a defensive mechanism, the same standard as they were 

held to in originally approving the Rights Plan. 

In addition, appellants contend that the deterrence of tender offers will be accomplished 

by what they label "a fundamental transfer of power from the stockholders to the directors." 

They contend that this transfer of power, in itself, is unauthorized. 

The Rights Plan will result in no more of a structural change than any other defensive 

mechanism adopted by a board of directors. The Rights Plan does not destroy the assets of the 

corporation. The implementation of the Plan neither results in any outflow of money from the 

corporation nor impairs its financial flexibility. It does not dilute earnings per share and does not 

have any adverse tax consequences for the corporation or its stockholders. The Plan has not 

adversely affected the market price of Household's stock. 

Comparing the Rights Plan with other defensive mechanisms, it does less harm to the 

value structure of the corporation than do the other mechanisms. Other mechanisms result in 

increased debt of the corporation. 
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There is little change in the governance structure as a result of the adoption of the Rights 

Plan. The Board does not now have unfettered discretion in refusing to redeem the Rights. The 

Board has no more discretion in refusing to redeem the Rights than it does in enacting any 

defensive mechanism. 

The contention that the Rights Plan alters the structure more than do other defensive 

mechanisms because it is so effective as to make the corporation completely safe from hostile 

tender offers is likewise without merit. As explained above, there  are numerous methods to 

successfully launch a hostile tender offer. 

 

Appellants' third contention is that the Board was unauthorized to fundamentally restrict 

stockholders' rights to conduct a proxy contest. Appellants contend that the "20% trigger" 

effectively prevents any stockholder from first acquiring 20% or more shares before conducting a 

proxy contest and further, it prevents stockholders from banding together into a group to solicit 

proxies if, collectively, they own 20% or more of the stock. In addition, at trial, appellants 

contended that read literally, the Rights Agreement triggers the Rights upon the mere acquisition 

of the right to vote 20% or more of the shares through a proxy solicitation, and thereby precludes 

any proxy contest from being waged. 

Appellants seem to have conceded this last contention in light of Household's response 

that the receipt of a proxy does not make the recipient the "beneficial owner" of the shares 

involved which would trigger the Rights. In essence, the Rights Agreement provides that the 

Rights are triggered when someone becomes the "beneficial owner" of 20% or more of 

Household stock. Although a literal reading of the Rights Agreement definition of "beneficial 

owner" would seem to include those shares which one has the right to vote, it has long been 

recognized that the relationship between grantor and recipient of a proxy is one of agency, and 

the agency is revocable by the grantor at any time. Therefore, the holder of a proxy is not the 

"beneficial owner" of the stock. As a result, the mere acquisition of the right to vote 20% of the 

shares does not trigger the Rights. 

The issue, then, is whether the restriction upon individuals or groups from first acquiring 

20% of shares before waging a proxy contest fundamentally restricts stockholders' right to 

conduct a proxy contest. Regarding this issue the Court of Chancery found: 
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Thus, while the Rights Plan does deter the formation of proxy efforts of a certain 

magnitude, it does not limit the voting power of individual shares. On the 

evidence presented it is highly conjectural to assume that a particular effort to 

assert shareholder views in the election of directors or revisions of corporate 

policy will be frustrated by the proxy feature of the Plan.  

Household's witnesses, Troubh and Higgins described recent corporate takeover battles in 

which insurgents holding less than 10% stock ownership were able to secure corporate 

control through a proxy contest or the threat of one. 

We conclude that there was sufficient evidence at trial to support the Vice-Chancellor's 

finding that the effect upon proxy contests will be minimal. Evidence at trial established that 

many proxy contests are won with an insurgent ownership of less than 20%, and that very large 

holdings are no guarantee of success. There was also testimony that the key variable in proxy 

contest success is the merit of an insurgent's issues, not the size of his holdings. 

 

Having concluded that the adoption of the Rights Plan was within the authority of the 

Directors, we now look to whether the Directors have met their burden under the business 

judgment rule. 

The business judgment rule is a "presumption that in making a business decision the 

directors of a corporation acted on an informed basis, in good faith and in the honest belief that 

the action taken was in the best interests of the company." Notwithstanding, in Unocal we held 

that when the business judgment rule applies to adoption of a defensive mechanism, the initial 

burden will lie with the directors. The "directors must show that they had reasonable grounds for 

believing that a danger to corporate policy and effectiveness existed.... [T]hey satisfy that burden 

`by showing good faith and reasonable investigation....'" In addition, the directors must show that 

the defensive mechanism was "reasonable in relation to the threat posed." Moreover, that proof is 

materially enhanced, as we noted in Unocal, where, as here, a majority of the board favoring the 

proposal consisted of outside independent directors who have acted in accordance with the 

foregoing standards. Then, the burden shifts back to the plaintiffs who have the ultimate burden 

of persuasion to show a breach of the directors' fiduciary duties. 

There are no allegations here of any bad faith on the part of the Directors' action in the 

adoption of the Rights Plan. There is no allegation that the Directors' action was taken for 
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entrenchment purposes. Household has adequately demonstrated, as explained above, that the 

adoption of the Rights Plan was in reaction to what it perceived to be the threat in the market 

place of coercive two-tier tender offers. Appellants do contend, however, that the Board did not 

exercise informed business judgment in its adoption of the Plan. 

 

Appellants contend that the Household Board was uninformed since they were, inter alia, 

told the Plan would not inhibit a proxy contest, were not told the plan would preclude all hostile 

acquisitions of Household, and were told that Delaware counsel opined that the plan was within 

the business judgment of the Board. 

As to the first two contentions, as we explained above, the Rights Plan will not have a 

severe impact upon proxy contests and it will not preclude all hostile acquisitions of Household. 

Therefore, the Directors were not misinformed or uninformed on these facts. 

Appellants contend the Delaware counsel did not express an opinion on the flip-over 

provision of the Rights, rather only that the Rights would constitute validly issued and 

outstanding rights to subscribe to the preferred stock of the company. 

To determine whether a business judgment reached by a board of directors was an 

informed one, we determine whether the directors were grossly negligent. Upon a review of this 

record, we conclude the Directors were not grossly negligent. The information supplied to the 

Board on August 14 provided the essentials of the Plan. The Directors were given beforehand a 

notebook which included a three-page summary of the Plan along with articles on the current 

takeover environment. The extended discussion between the Board and representatives of 

Wachtell, Lipton and Goldman, Sachs before approval of the Plan reflected a full and candid 

evaluation of the Plan. Moran's expression of his views at the meeting served to place before the 

Board a knowledgeable critique of the Plan. The factual happenings here are clearly 

distinguishable from the actions of the directors of Trans Union Corporation [in Van Gorkom] 

who displayed gross negligence in approving a cash-out merger.  

In addition, to meet their burden, the Directors must show that the defensive mechanism 

was "reasonable in relation to the threat posed". The record reflects a concern on the part of the 

Directors over the increasing frequency in the financial services industry of "boot-strap" and 

"bust-up" takeovers. The Directors were also concerned that such takeovers may take the form of 

two-tier offers. In addition, on August 14, the Household Board was aware of Moran's overture 
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on behalf of D-K-M. In sum, the Directors reasonably believed Household was vulnerable to 

coercive acquisition techniques and adopted a reasonable defensive mechanism to protect itself. 

 

In conclusion, the Household Directors receive the benefit of the business judgment rule 

in their adoption of the Rights Plan. 

The Directors adopted the Plan pursuant to statutory authority in 8 Del.C. §§ 141, 151, 

157. We reject appellants' contentions that the Rights Plan strips stockholders of their rights to 

receive tender offers, and that the Rights Plan fundamentally restricts proxy contests. 

The Directors adopted the Plan in the good faith belief that it was necessary to protect 

Household from coercive acquisition techniques. The Board was informed as to the details of the 

Plan. In addition, Household has demonstrated that the Plan is reasonable in relation to the threat 

posed. Appellants, on the other hand, have failed to convince us that the Directors breached any 

fiduciary duty in their adoption of the Rights Plan. 

While we conclude for present purposes that the Household Directors are protected by 

the business judgment rule, that does not end the matter. The ultimate response to an actual 

takeover bid must be judged by the Directors' actions at that time, and nothing we say here 

relieves them of their basic fundamental duties to the corporation and its stockholders. Their use 

of the Plan will be evaluated when and if the issue arises. 

 
3.3.4 Notes	and	Questions	on	Moran	v.	Household	
 

1. The Delaware Supreme Court’s summary of the terms of the Household “poison pill” 

may leave you somewhat confused, and indeed a full description might not dispel your questions 

– as the Vice Chancellor noted following trial, the Household Rights Plan was “novel and 

complicated.  Indeed, its very complexity is designed to create uncertainty on the part of a 

potential acquiror.”  (490 A.2d 1059, 1065-66 (Del. Ch. 1985))  Let’s break it down into its 

fundamental component parts: 

 a. At the moment it is adopted, the Shareholder Rights Plan creates a shareholder 

entitlement to certain contractual rights if, but only if, certain “trigger” events occur.  No security 

or other separately tradeable instrument is created – the contingent rights are, as they say, 

“stapled” to the common shares to which they relate. 

 b. The “trigger” events that cause the rights to be “issued” are the announcement 
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of a tender offer for 30% or more of Household common or the acquisition of 20% or more of 

Household common (in either case, by a single bidder or a group of bidders acting together).  

Once such a trigger occurs, the rights can be traded separately from the underlying common 

stock.  Critically, none of these rights are exercisable by the bidder(s) whose offer or acquisition 

causes the trigger to be tripped. 

 c. After either of the trigger events, the Household rights gave holders the 

immediately exercisable right to buy new Household preferred stock at a fixed price.  This was 

intended to fend off arguments that the rights were a sham security, but in reality this was little 

more than window dressing given the exercise price.  At $100 for 1/100 of a preferred share, 

given the terms of the preferred itself, what you were really doing was pricing the equivalent of a 

common share at $100 per share – this when Household common was trading in the $30s.  No 

rational shareholder / rightsholder would exercise given this gap in pricing.  (Of course, since the 

rights had a 10 year term, one could argue that by the end of the term stock prices would rise to a 

level at which exercise would be rational.) 

 d. The true sharp point to the Household rights plan dagger was in its so-called 

“flip-over” provision.  Assume that a bidder succeeds with a tender offer and acquires sufficient 

shares of the target that it then engages in a merger, the second step of the two-step acquisition 

we already discussed in Unocal.  At the point that 20% of the company’s shares are acquired, the 

rights holders acquire the absolute right, if a merger with the bidder (or its affiliate) occurs, to 

acquire $200 of the acquirer’s shares for a price of $100.  The acquirer’s current shareholders 

thus have the value of their own shares massively diluted.  This is the poison in the pill – a 

bidder kills its own value if it proceeds with its acquisition of target stock.   

2. The Court notes at a couple of points that a “poison pill” doesn’t mean that a 

takeover through a tender offer is impossible, pointing to example of Sir James Goldsmith’s 

takeover of Crown Zellerbach.  That was a then recent and rather unusually example of a bidder 

who did not mind triggering a poison pill, as unlike most takeover artists he was for the time 

satisfied with majority control and did not feel any pressing need to achieve complete ownership 

through a second-step merger. 

3. At trial, Household’s witnesses in defense of the pill were dominated by 

businesspeople who spoke to the pressures placed on companies by the fast timetables on which 

hostile bids operated, and the threats to corporate strategies and existence posed by “raiders” and 
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“break up artists.”  Moran’s witnesses were dominated by academics associated with the then 

young “law and economics” movement, who argued against restraints on a free market in 

corporate control.  To what extent, if at all, do arguments from economic efficiency play any role 

in the Court’s opinion?  Is there anything in Moran that would lead you to anticipate that, a few 

short months later, you would see this same court assert the primacy of shareholder value in 

Revlon? 

4. The Household poison pill was very much a first draft of the modern shareholder 

rights plan, and over the decades that followed many variants would be put forward and tested in 

the courts.  As weaknesses in the first generation of pills were exploited by Sir Goldsmith and 

others, the “flip-over” provision of the Household pill would be augmented with the now 

common “flip-in” – a right of holders (other than, of course, the hostile bidder) to buy new 

shares of the target’s common stock at a steep discount.  A bidder who spent $1 billion to buy 

21% of a target could, after a flip-in pill was triggered, find itself only holding, say, 10% - 

effectively a loss of some $500 million.   

Other innovations included greater restrictions on the ability of the target itself to redeem 

or revise a pill, to make it more difficult for a bidder to, for example, conduct a proxy contest to 

elect its own appointees to the target board, who would then remove the obstacle of the pill from 

the bidder’s path.  As the final sentence of the Moran option suggested, however, the pill’s 

acceptability as a takeover defense always rested on the assumption that it would be ultimately 

tested on a case by case basis as target boards responded to specific bids and circumstances.  It is 

unsurprising, then, that innovations such as “dead hand” pills, that cannot be redeemed by any 

board other than that which adopted the plan, have not survived challenge.  The case which 

follows provides a good overview of the evolution of the pill post-Moran and how Unocal and 

its progeny are applied to board decisions on poison pills in connection with actual takeover bids. 
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3.3.5 Air	Products	&	Chemicals,	Inc.	v.	Airgas,	Inc.,	16	A.3d	48	(Del.Ch.	2011)	
 

CHANDLER, Chancellor. 

This case poses the following fundamental question: Can a board of directors, acting in 

good faith and with a reasonable factual basis for its decision, when faced with a structurally 

non-coercive, all-cash, fully financed tender offer directed to the stockholders of the corporation, 

keep a poison pill in place so as to prevent the stockholders from making their own decision 

about whether they want to tender their shares—even after the incumbent board has lost one 

election contest, a full year has gone by since the offer was first made public, and the 

stockholders are fully informed as to the target board’s views on the inadequacy of the offer? If 

so, does that effectively mean that a board can “just say never” to a hostile tender offer? 

The answer to the latter question is “no.” A board cannot “just say no” to a tender offer. 

Under Delaware law, it must first pass through two prongs of exacting judicial scrutiny by a 

judge who will evaluate the actions taken by, and the motives of, the board. Only a board of 

directors found to be acting in good faith, after reasonable investigation and reliance on the 

advice of outside advisors, which articulates and convinces the Court that a hostile tender offer 

poses a legitimate threat to the corporate enterprise, may address that perceived threat by 

blocking the tender offer and forcing the bidder to elect a board majority that supports its bid. 

In essence, this case brings to the fore one of the most basic questions animating all of 

corporate law, which relates to the allocation of power between directors and stockholders. That 

is, “when, if ever, will a board’s duty to `the corporation and its shareholders’ require [the board] 

to abandon concerns for `long term’ values (and other constituencies) and enter a current share 

value maximizing mode?” More to the point, in the context of a hostile tender offer, who gets to 

decide when and if the corporation is for sale? 

 Since the Shareholder Rights Plan (more commonly known as the “poison pill”) was first 

conceived and throughout the development of Delaware corporate takeover jurisprudence during 

the twenty-five-plus years that followed, the debate over who ultimately decides whether a 

tender offer is adequate and should be accepted—the shareholders of the corporation or its board 

of directors—has raged on. Starting with Moran v. Household International, Inc. in 1985, when 

the Delaware Supreme Court first upheld the adoption of the poison pill as a valid takeover 

defense, through the hostile takeover years of the 1980s, and in several recent decisions of the 
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Court of Chancery and the Delaware Supreme Court, this fundamental question has engaged 

practitioners, academics, and members of the judiciary, but it has yet to be confronted head on. 

For the reasons much more fully described in the remainder of this Opinion, I conclude 

that, as Delaware law currently stands, the answer must be that the power to defeat an inadequate 

hostile tender offer ultimately lies with the board of directors. As such, I find that the Airgas 

board has met its burden under Unocal to articulate a legally cognizable threat (the allegedly 

inadequate price of Air Products’ offer, coupled with the fact that a majority of Airgas’s 

stockholders would likely tender into that inadequate offer) and has taken defensive measures 

that fall within a range of reasonable responses proportionate to that threat. […] 

INTRODUCTION 

This is the Court’s decision after trial, extensive post-trial briefing, and a supplemental 

evidentiary hearing in this long-running takeover battle between Air Products & Chemicals, Inc. 

(“Air Products”) and Airgas, Inc. (“Airgas”). The now very public saga began quietly in mid-

October 2009 when John McGlade, President and CEO of Air Products, privately approached 

Peter McCausland, founder and CEO of Airgas, about a potential acquisition or combination. 

After McGlade’s private advances were rebuffed, Air Products went hostile in February 2010, 

launching a public tender offer for all outstanding Airgas shares. 

Now, over a year since Air Products first announced its all-shares, all-cash tender offer, 

the terms of that offer (other than price) remain essentially unchanged. After several price bumps 

and extensions, the offer currently stands at $70 per share and is set to expire today, February 15, 

2011—Air Products’ stated “best and final” offer. The Airgas board unanimously rejected that 

offer as being “clearly inadequate.” The Airgas board has repeatedly  expressed the view that 

Airgas is worth at least $78 per share in a sale transaction—and at any rate, far more than the $70 

per share Air Products is offering. 

So, we are at a crossroads. Air Products has made its “best and final” offer—apparently 

its offer to acquire Airgas has reached an end stage. Meanwhile, the Airgas board believes the 

offer is clearly inadequate and its value in a sale transaction is at least $78 per share. At this 

stage, it appears, neither side will budge. Airgas continues to maintain its defenses, blocking the 

bid and effectively denying shareholders the choice whether to tender their shares. Air Products 

and Shareholder Plaintiffs now ask this Court to order Airgas to redeem its poison pill and other 

defenses that are stopping Air Products from moving forward with its hostile offer, and to allow 
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Airgas’s stockholders to decide for themselves whether they want to tender into Air Products’ 

(inadequate or not) $70 “best and final” offer. 

[…] 

Now, having thoroughly read, reviewed, and reflected upon all of the evidence presented 

to me, and having carefully considered the arguments made by counsel, I conclude that the 

Airgas board, in proceeding as it has since October 2009, has not breached its fiduciary duties 

owed to the Airgas stockholders. I find that the board has acted in good faith and in the honest 

belief that the Air Products offer, at $70 per share, is inadequate. 

Although I have a hard time believing that inadequate price alone (according to the 

target’s board) in the context of a nondiscriminatory, all-cash, all-shares, fully financed offer 

poses any “threat”—particularly given the wealth of information available to Airgas’s 

stockholders at this point  in time—under existing Delaware law, it apparently does. Inadequate 

price has become a form of “substantive coercion” as that concept has been developed by the 

Delaware Supreme Court in its takeover jurisprudence. That is, the idea that Airgas’s 

stockholders will disbelieve the board’s views on value (or in the case of merger arbitrageurs 

who may have short-term profit goals in mind, they may simply ignore the board’s 

recommendations), and so they may mistakenly tender into an inadequately priced offer. 

Substantive coercion has been clearly recognized by our Supreme Court as a valid threat. 

Trial judges are not free to ignore or rewrite appellate court decisions. Thus, for reasons 

explained in detail below, I am constrained by Delaware Supreme Court precedent to conclude 

that defendants have met their burden under Unocal to articulate a sufficient threat that justifies 

the continued maintenance of Airgas’s poison pill. That is, assuming defendants have met their 

burden to articulate a legally cognizable threat (prong 1), Airgas’s defenses have been recognized 

by Delaware law as reasonable responses to the threat posed by an inadequate offer—even an all-

shares, all-cash offer (prong 2). 

In my personal view, Airgas’s poison pill has served its legitimate purpose. Although the 

“best and final” $70 offer has been on the table for just over two months (since December 9, 

2010), Air Products’ advances have been ongoing for over sixteen months, and Airgas’s use of its 

poison pill—particularly in combination with its staggered board—has given the Airgas board 

over a full year to inform its stockholders about its view of Airgas’s intrinsic value and Airgas’s 

value in a sale transaction. It has also given the Airgas board a full year to express its views to its 
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stockholders on the purported opportunistic timing of Air Products’ repeated advances and to 

educate its stockholders on the inadequacy of Air Products’ offer. It has given Airgas more time 

than any litigated poison pill in Delaware history—enough time to show stockholders four 

quarters of improving financial results, demonstrating that Airgas is on track to meet its projected 

goals. And it has helped the Airgas board push Air Products to raise its bid by $10 per share from 

when it was first publicly announced to what Air Products has now represented is its highest 

offer. The record at both the October trial and the January supplemental evidentiary hearing 

confirm that Airgas’s stockholder base is sophisticated and well-informed, and that essentially all 

the information they would need to make an informed decision is available to them. In short, 

there seems to be no threat here—the stockholders know what they need to know (about both the 

offer and the Airgas board’s opinion of the offer) to make an informed decision. 

That being said, however, as I understand binding Delaware precedent, I may not 

substitute my business judgment for that of the Airgas board. The Delaware Supreme Court has 

recognized inadequate price as a valid threat to corporate policy and effectiveness. The Delaware 

Supreme Court has also made clear that the  “selection of a time frame for achievement of 

corporate goals . . . may not be delegated to the stockholders.” Furthermore, in powerful dictum, 

the Supreme Court has stated that “[d]irectors are not obliged to abandon a deliberately 

conceived corporate plan for a short-term shareholder profit unless there is clearly no basis to 

sustain the corporate strategy.” Although I do not read that dictum as eliminating the 

applicability of heightened Unocal scrutiny to a board’s decision to block a non-coercive bid as 

underpriced, I do read it, along with the actual holding in Unitrin, as indicating that a board that 

has a good faith, reasonable basis to believe a bid is inadequate may block that bid using a 

poison pill, irrespective of stockholders’ desire to accept it. 

Here, even using heightened scrutiny, the Airgas board has demonstrated that it has a 

reasonable basis for sustaining its long term corporate strategy—the Airgas board is independent, 

and has relied on the advice of three different outside independent financial advisors in 

concluding that Air Products’ offer is inadequate. Air Products’ own three nominees who were 

elected to the Airgas board in September 2010 have joined wholeheartedly in the Airgas board’s 

determination, and when the Airgas board met to consider the $70 “best and final” offer in 

December 2010, it was one of those Air Products Nominees who said, “We have to protect the 

pill.” Indeed, one of Air Products’ own directors conceded at trial that the Airgas board members 
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had acted within their fiduciary duties in their desire to “hold out for the proper price,” and that 

“if an offer was made for Air Products that [he] considered to be unfair to the stockholders of Air 

Products . . . [he would likewise] use every legal mechanism available” to hold out for the proper 

price as well. Under Delaware law, the Airgas directors have complied with their fiduciary 

duties. Thus, as noted above, and for the reasons more fully described in the remainder of this 

Opinion, I am constrained to deny Air Products’ and the Shareholder Plaintiffs’ requests for 

relief. 

[…] 

II. STANDARD OF REVIEW 

A. The Unocal Standard 

Because of the “omnipresent specter” of entrenchment in takeover situations,  it is well-

settled that when a poison pill is being maintained as a defensive measure and a board is faced 

with a request to redeem the rights, the Unocal standard of enhanced judicial scrutiny applies. 

Under that legal framework, to justify its defensive measures, the target board must show (1) that 

it had “reasonable grounds for believing a danger to corporate policy and effectiveness existed” 

(i.e., the board must articulate a legally cognizable threat) and (2) that any board action taken in 

response to that threat is “reasonable in relation to the threat posed.” 

The first hurdle under Unocal is essentially a process-based review: “Directors satisfy the 

first part of the Unocal test by demonstrating good faith and reasonable investigation.” Proof of 

good faith and reasonable investigation is “materially enhanced, as here, by the approval of a 

board comprised of a majority of outside independent directors.” 

But the inquiry does not end there; process alone is not sufficient to satisfy the first part 

of Unocal review— “under Unocal and Unitrin the defendants have the burden of showing the 

reasonableness of their investigation, the reasonableness of their process and also of the result 

that they reached.” That is, the “process” has to lead to the finding of a threat. Put differently, no 

matter how exemplary the board’s process, or how independent the board, or how reasonable its 

investigation, to meet their burden under the first prong of Unocal defendants must actually 

articulate some legitimate threat to corporate policy and effectiveness. 

Once the board has reasonably perceived a legitimate threat, Unocal prong 2 engages the 

Court in a substantive review of the board’s defensive actions: Is the board’s action taken in 

response to that threat proportional to the threat posed? In other words, “[b]ecause of the 
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omnipresent specter that directors could use a rights plan improperly, even when acting 

subjectively in good faith, Unocal and its progeny require that this Court also review the use of a 

rights plan objectively.” This proportionality review asks first whether the board’s actions were 

“draconian, by being either preclusive or coercive.” If the board’s response was not draconian, 

the Court must then determine whether it fell “within a range of  reasonable responses to the 

threat” posed. 

B. Unocal—Not the Business Judgment Rule—Applies Here 

Defendants argue that “Unocal does not apply in a situation where the bidder’s nominees 

agree with the incumbent directors after receiving advice from a new investment banker.” This, 

they say, is because the “sole justification for Unocal’s enhanced standard of review is the 

`omnipresent specter that a board may be acting primarily in its own interests, rather than those 

of the corporation and its shareholders,’“ and that in “the absence of this specter, a board’s 

`obligation to determine whether [a takeover] offer is in the best interests of the corporation and 

its shareholders ... is no different from any other responsibility it shoulders, and its decisions 

should be no less entitled to the respect they otherwise would be accorded in the realm of 

business judgment.’“ Thus, they argue, because Airgas has presented overwhelming evidence 

that the directors—particularly now including the three new Air Products Nominees—are 

independent and have acted in good faith, the “theoretical specter of disloyalty does not exist” 

and therefore “Unocal’s heightened standard of review does not apply here.” 

That is simply an incorrect statement of the law. What the Supreme Court actually said in 

Unocal, without taking snippets of quotes out of context, was the following: 

When a board addresses a pending takeover bid it has an obligation to determine 

whether the offer is in the best interests of the corporation and its shareholders. In 

that respect a board’s duty is no different from any other responsibility it 

shoulders, and its decisions should be no less entitled to the respect they 

otherwise would be accorded in the realm of business judgment. There are, 

however, certain caveats to a proper exercise of this function. Because of the 

omnipresent specter that a board may be acting primarily in its own interests, 

rather than those of the corporation and its shareholders, there is an enhanced 

duty which calls for judicial examination at the threshold before the protections of 

the business judgment rule may be conferred. 
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Because the Airgas board is taking defensive action in response to a pending takeover 

bid, the “theoretical specter of disloyalty” does exist— indeed, it is the very reason the Delaware 

Supreme Court in Unocal created an intermediate standard of review applying enhanced scrutiny 

to board action before directors would be entitled to the protections of the business judgment 

rule. In articulating this intermediate standard, the Supreme Court in Unocal continued: 

[Even when] a defensive measure to thwart or impede a takeover is indeed 

motivated by a good faith concern for the welfare of the corporation and its 

stockholders, which in all circumstances must be free of any fraud or other 

misconduct... this does not end the inquiry. A further aspect is the element of 

balance. If a defensive measure is to come within the ambit of the business  

judgment rule, it must be reasonable in relation to the threat posed. 

The idea that boards may be acting in their own self-interest to perpetuate themselves in 

office is, in and of itself, the “omnipresent specter” justifying enhanced judicial scrutiny. There is 

“no doubt that the basis for the omnipresent specter is the interest of incumbent directors, both 

insiders and outsiders, in retaining the `powers and perquisites’ of board membership.” To pass 

muster under this enhanced scrutiny, those directors bear the burden of proving that they were 

acting in good faith and have articulated a legally cognizable threat and that their actions were 

reasonable in response to that perceived threat—not simply that they were independent and 

acting in good faith. To wit: 

In Time, [the Delaware Supreme Court] expressly rejected the proposition that 

`once the board’s deliberative process has been analyzed and found not to be 

wanting in objectivity, good faith or deliberativeness, the so-called `enhanced’ 

business judgment rule has been satisfied and no further inquiry is undertaken. 

Accordingly, defendants are wrong. The Unocal standard of enhanced judicial scrutiny—not the 

business judgment rule—is the standard of review that applies to a board’s defensive actions 

taken in response to a hostile takeover. This is how Delaware has always interpreted the Unocal 

standard. There has never been any doubt about this, and as recently as four months ago the 

Delaware Supreme Court reaffirmed this understanding in Selectica. 

C. A Brief Poison Pill Primer—Moran and its Progeny 

This case unavoidably highlights what former-Chancellor Allen has called “an anomaly” 

in our corporation law. The  anomaly is that “[p]ublic tender offers are, or rather can be, change 
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in control transactions that are functionally similar to merger transactions with respect to the 

critical question of control over the corporate enterprise.” Both tender offers and mergers are 

“extraordinary” transactions that “threaten[] equivalent impacts upon the corporation and all of 

its constituencies including existing shareholders.” But our corporation law statutorily views the 

two differently—under DGCL § 251, board approval and recommendation is required before 

stockholders have the opportunity to vote on or even consider a merger proposal, while 

traditionally the board has been given no statutory role in responding to a public tender offer. The 

poison pill was born “as an attempt to address the flaw (as some would see it) in the corporation 

law” giving boards a critical role to play in the merger context but no role to play in tender 

offers. 

These “functionally similar forms of change in control transactions,” however, have 

received disparate legal treatment— on the one hand, a decision not to pursue a merger proposal 

(or even a decision not to engage in negotiations at all) is reviewed under the deferential business 

judgment standard, while on the other hand, a decision not to redeem a poison pill in the face of 

a hostile tender offer is reviewed under “intermediate scrutiny” and must be “reasonable in 

relation to the threat posed” by such offer. 

In Moran v. Household International, Inc., written shortly after the Unocal decision in 

1985, the Delaware Supreme Court first upheld the legality of the poison pill as a valid takeover 

defense. Specifically, in Moran, the Household board of directors “react[ed] to what it perceived 

to be the threat in the market place of coercive two-tier tender offers” by adopting a stockholder 

rights plan that would allow the corporation to protect stockholders by issuing securities as a way 

to ward off a hostile bidder presenting a structurally coercive offer. The Moran Court held that 

the adoption of such a rights plan was within the board’s statutory authority and thus was not per 

se illegal under Delaware law. But the Supreme Court cabined the use of the rights plan as 

follows: 

[T]he Rights Plan is not absolute. When the Household Board of Directors is 

faced with a tender offer and a request to redeem rights, they will not be able to 

arbitrarily reject the offer. They will be held to the same fiduciary standards any 

other board of directors would be held to in deciding to adopt a defensive 

mechanism, the same standard they were held to in originally approving the 

Rights Plan. 
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The Court went on to say that “[t]he Board does not now have unfettered discretion in 

refusing to redeem the Rights.  The Board has no more discretion in refusing to redeem the 

Rights than it does in enacting any defensive mechanism.” Accordingly, while the Household 

board’s adoption of the rights plan was deemed to be made in good faith, and the plan was found 

to be reasonable in relation to the threat posed by the “coercive acquisition techniques” that were 

prevalent at the time, the pill at that point was adopted merely as a preventive mechanism to 

ward off future advances. The “ultimate response to an actual takeover,” though, would have to 

be judged by the directors’ actions taken at that time, and the board’s “use of the Plan [would] be 

evaluated when and if the issue [arose].” 

Notably, the pill in Moran was considered reasonable in part because the Court found that 

there were many methods by which potential acquirors could get around the pill. One way 

around the pill was the “proxy out”—bidders could solicit consents to remove the board and 

redeem the rights. In fact, the Court did “not view the Rights Plan as much of an impediment on 

the tender offer process” at all. After all, the board in Moran was not classified, and so the entire 

board was up for reelection annually— meaning that all of the directors could be replaced in one 

fell swoop and the acquiror could presumably remove any impediments to its tender offer fairly 

easily after that. 

So, the Supreme Court made clear in Moran that “coercive acquisition techniques” (i.e. 

the well-known two-tiered front-end-loaded hostile tender offers of the 1980s) were a legally 

cognizable “threat,” and the adoption of a poison pill was a reasonable defensive measure taken 

in response to that threat. At the time Moran was decided, though, the intermediate standard of 

review was still new and developing, and it remained to be seen “what [other] `threats’ from 

hostile bidders, apart from unequal treatment for non-tendering shareholders, [would be] 

sufficiently grave to justify preclusive defensive tactics without offering any transactional 

alternative at all.” 

Two scholars at the time penned an article suggesting that there were three types of 

threats that could be recognized under Unocal: (1) structural coercion— “the risk that disparate 

treatment of non-tendering shareholders might distort shareholders’ tender decisions” (i.e., the 

situation involving a two-tiered offer where the back end gets less than the front end); (2) 

opportunity loss—the “dilemma that a hostile offer might deprive target shareholders of the 

opportunity to select a superior alternative offered by target management;” and (3) substantive 
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coercion— “the risk that shareholders will mistakenly accept an underpriced offer because they 

disbelieve management’s representations of intrinsic value.” 

Recognizing that substantive coercion was a “slippery concept” that had the potential to 

be abused or misunderstood, the professors explained: 

 To note abstractly that management might know shareholder interests better than 

shareholders themselves do cannot be a basis for rubber-stamping management’s 

pro forma claims in the face of market skepticism and the enormous opportunity 

losses that threaten target shareholders when hostile offers are defeated. 

Preclusive defensive tactics are gambles made on behalf of target shareholders by 

presumptively self-interested players. Although shareholders may win or lose in 

each transaction, they would almost certainly be better off on average if the 

gamble were never made in the absence of meaningful judicial review. By 

minimizing management’s ability to further its self-interest in selecting its 

response to a hostile offer, an effective proportionality test can raise the odds that 

management resistance, when it does occur, will increase shareholder value. 

Gilson & Kraakman believed that, if used correctly, an effective proportionality test could 

properly incentivize management, protect stockholders and ultimately increase value for 

stockholders in the event that management does resist a hostile bid—but only if a real “threat” 

existed. To demonstrate the existence of such a threat, management must show (in detail) how its 

plan is better than the alternative (the hostile deal) for the target’s stockholders. Only then, if 

management met that burden, could it use a pill to block a “substantively coercive,” but 

otherwise non-coercive bid. 

The test proposed by the professors was taken up, and was more or less adopted, by then-

Chancellor Allen in City Capital Associates v. Interco. There, the board of Interco had refused to 

redeem a pill that was in place as a defense against an unsolicited tender offer to purchase all of 

Interco’s shares for $74 per share. The bid was non-coercive (structurally), because the offer was 

for $74 both on the front and back end, if accepted. As an alternative to the offer, the board of 

Interco sought to effect a restructuring that it claimed would be worth at least $76 per share. 

After pointing out that every case in which the Delaware Supreme Court had, to that 

point, addressed a defensive corporate measure under Unocal involved a structurally coercive 

offer (i.e. a threat to voluntariness), the Chancellor recognized that “[e]ven where an offer is 
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noncoercive, it may represent a `threat’ to shareholder interests” because a board with the power 

to refuse the proposal and negotiate actively may be able to obtain higher value from the bidder, 

or present an alternative transaction of higher value to stockholders. Although he declined to 

apply the term “substantive coercion” to the threat potentially posed by an “inadequate” but non-

coercive offer, Chancellor Allen clearly addressed the concept. Consciously eschewing use of the 

Orwellian term “substantive coercion,” the Chancellor determined that, based on the facts 

presented to him, there was no threat of stockholder  “coercion”—instead, the threat was to 

stockholders’ economic interests posed by a “non-coercive” offer that the board deemed to be 

“inadequate.” As Gilson & Kraakman had suggested, the Chancellor then held that, assuming the 

board’s determination was made in good faith, such a determination could justify leaving a 

poison pill in place for some period of time while the board protects stockholder interests (either 

by negotiating with the bidder, or looking for a white knight, or designing an alternative to the 

offer). But “[o]nce that period has closed ... and [the board] has taken such time as it required in 

good faith to arrange an alternative value-maximizing transaction, then, in most instances, the 

legitimate role of the poison pill in the context of a noncoercive offer will have been fully 

satisfied.” The only remaining function for the pill at that point, he concluded, is to preclude a 

majority of the stockholders from making their own determination about whether they want to 

tender. 

The Chancellor held that the “mild threat” posed by the tender offer (a difference of 

approximately $2 per share, when the tender offer was for all cash and the value of 

management’s alternative was less certain) did not justify the board’s decision to keep the pill in 

place, effectively precluding stockholders from exercising their own judgment—despite the 

board’s good faith belief that the offer was inadequate and keeping the pill in place was in the 

best interests of stockholders. 

In Paramount Communications, Inc. v. Time, Inc., however, the Delaware Supreme Court 

explicitly rejected an approach to Unocal analysis that “would involve the court in substituting 

its judgment as to what is a `better’ deal for that of a corporation’s board of directors.” Although 

not a “pill case,” the Supreme Court in Paramount addressed the concept of substantive coercion 

head on in determining whether an all-cash, all-shares tender offer posed a legally cognizable 

threat to the target’s stockholders. 

As the Supreme Court put it, the case presented them with the following question: “Did 
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Time’s board, having developed a [long-term] strategic plan ... come under a fiduciary duty to 

jettison its plan and put the corporation’s future in the hands of its stockholders?” Key to the 

Supreme Court’s ruling was the underlying pivotal question in their mind regarding the Time 

board’s specific long-term plan—its proposed merger with Warner—and whether by entering 

into the proposed merger, Time had essentially “put itself up for sale.” This was important 

because, so long as the company is not “for sale,” then Revlon duties do not kick in and the board 

“is not under any per se duty to maximize shareholder value in the short term, even in the context 

of a takeover.” The Supreme Court held that the Time board had not abandoned its long-term 

strategic plans; thus Revlon duties were not triggered and Unocal alone applied to the board’s 

actions. 

 In evaluating the Time board’s actions under Unocal, the Supreme Court embraced the 

concept of substantive coercion, agreeing with the Time board that its stockholders might have 

tendered into Paramount’s offer “in ignorance or a mistaken belief of the strategic benefit which 

a business combination with Warner might produce.” Stating in no uncertain terms that “in our 

view, precepts underlying the business judgment rule militate against a court’s engaging in the 

process of attempting to appraise and evaluate the relative merits of a long-term versus a short-

term investment goal for shareholders” (as to do so would be “a distortion of the Unocal 

process”), the Supreme Court held that Time’s response was proportionate to the threat of 

Paramount’s offer. Time’s defensive actions were not aimed at “cramming down” a management-

sponsored alternative to Paramount’s offer, but instead, were simply aimed at furthering a pre-

existing long-term corporate strategy. This, held the Supreme Court, comported with the board’s 

valid exercise of its fiduciary duties under Unocal. 

Five years later, the Supreme Court further applied the “substantive coercion” concept in 

Unitrin, Inc. v. American General Corp. There, a hostile acquirer (American General) wanted 

Unitrin (the target corporation) to be enjoined from implementing a stock repurchase and poison 

pill adopted in response to American General’s “inadequate” all-cash offer. Recognizing that 

previous cases had held that “inadequate value” of an all-cash offer could be a valid threat (i.e. 

Interco), the Court also reiterated its conclusion in Paramount that inadequate value is not the 

only threat posed by a non-coercive, all-cash offer. The Unitrin Court recited that “the Time 

board of directors had reasonably determined that inadequate value was not the only threat that 

Paramount’s all cash for all shares offer presented, but was also reasonably concerned that the 
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Time stockholders might tender to Paramount in ignorance or based upon a mistaken belief, i.e., 

yield to substantive coercion.” 

Relying on that line of reasoning, the Unitrin Court determined that the Unitrin board 

“reasonably perceived risk of substantive coercion, i.e., that Unitrin’s shareholders might accept 

American General’s inadequate Offer because of `ignorance or mistaken belief’ regarding the 

Board’s assessment of the long-term value of Unitrin’s stock.” Thus, perceiving a valid threat 

under Unocal, the Supreme Court then addressed whether the board of Unitrin’s response was 

proportional to the threat. 

Having determined that the Unitrin board reasonably perceived the American General 

offer to be inadequate, and Unitrin’s poison pill adoption to be a proportionate response, the 

Court of Chancery had found that the Unitrin board’s decision to authorize its stock repurchase 

program was disproportionate because it was “unnecessary” to protect the Unitrin stockholders 

from an inadequate bid since the board already had a pill in place. The Court of Chancery here 

was sensitive to  how the stock buy back would make it extremely unlikely that American 

General could win a proxy contest. The Supreme Court, however, held that the Court of 

Chancery had “erred by substituting its judgment, that the Repurchase Program was unnecessary, 

for that of the board,” and that such action, if not coercive or preclusive, could be valid if it fell 

within a range of reasonableness. 

At least one of the professors, it seems, is unhappy with how the Supreme Court has 

apparently misunderstood the concept of substantive coercion as he had envisioned it, noting that 

“only the phrase and not the substance captured the attention of the Delaware Supreme Court” 

such that the “mere incantation” of substantive coercion now seems sufficient to establish a 

threat justifying a board’s defensive strategy. 

More recent cases decided by the Court of Chancery have attempted to cut back on the 

now-broadened concept of “substantive coercion.” The concept, after all, was originally (as 

outlined by Professors Gilson & Kraakman) intended to be a very carefully monitored “threat” 

requiring close judicial scrutiny of any defensive measures taken in response to such a threat. In 

Chesapeake v. Shore, Vice Chancellor Strine stated: 

One might imagine that the response to this particular type of threat might be time-

limited and confined to what is necessary to ensure that the board can tell its side of the story 

effectively. That is, because the threat is defined as one involving the possibility that 
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stockholders might make an erroneous investment or voting decision, the appropriate response 

would seem to be one that would remedy that problem by providing the stockholders with 

adequate information. 

Once the stockholders have access to such information, the potential for stockholder 

“confusion” seems substantially lessened. At that point, “[o]ur law should [] hesitate to ascribe 

rube-like qualities to stockholders. If the stockholders are presumed competent to buy stock in 

the first place, why are they not presumed competent to decide when to sell in a tender offer after 

an adequate time for deliberation has been afforded them?” 

That is essentially how former-Chancellor Allen first attempted to apply the concept of 

substantive coercion in Interco. Chancellor Allen found it “significant” that the question of the 

board’s responsibility to redeem or not to redeem the poison pill in Interco arose at the “end-

stage” of the takeover contest. He explained: 

[T]he negotiating leverage that a poison pill confers upon this company’s board 

will, it is clear, not be further utilized by the board to increase the options 

available to shareholders or to improve the terms of those options. Rather, at this 

stage of this contest, the pill now serves the principal purpose of ... precluding the 

shareholders from choosing an alternative... that the board finds less valuable to 

shareholders. 

Similarly, here, the takeover battle between Air Products and Airgas seems to  have 

reached an “end stage.” Air Products has made its “best and final” offer. Airgas deems that offer 

to be inadequate. And we’re not “talking nickels and quarters here”—an $8 gulf separates the 

two. The Airgas stockholders know all of this. At this stage, the pill is serving the principal 

purpose of precluding the shareholders from tendering into Air Products’ offer. As noted above, 

however, the Supreme Court rejected the reasoning of Interco in Paramount. Thus, while I agree 

theoretically with former-Chancellor Allen’s and Vice Chancellor Strine’s conception of 

substantive coercion and its appropriate application, the Supreme Court’s dictum in Paramount 

(which explicitly disapproves of Interco) suggests that, unless and until the Supreme Court rules 

otherwise, that is not the current state of our law. 

[…] 

III. ANALYSIS 

A. Has the Airgas Board Established That It Reasonably Perceived the Existence of a 
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Legally Cognizable Threat? 

1. Process 

Under the first prong of Unocal, defendants bear the burden of showing that the Airgas 

board, “after a reasonable investigation ... determined in good faith, that the [Air Products offer] 

presented a threat ... that warranted a defensive response.” I focus my analysis on the defendants’ 

actions in response to Air Products’ current $70 offer, but I note here that defendants would have 

cleared the Unocal hurdles with greater ease when the relevant inquiry was with respect to the 

board’s response to the $65.50 offer. 

In examining defendants’ actions under this first prong of Unocal, “the presence of a 

majority of outside independent directors coupled with a showing of reliance on advice by legal 

and financial advisors, `constitute[s] a prima facie showing of good faith and reasonable 

investigation.’“ Here, it is undeniable that the Airgas board meets this test. 

First, it is currently comprised of a majority of outside independent directors— including 

the three recently-elected insurgent directors who were nominated to the board by Air Products. 

Air Products does not dispute the independence of the Air  Products Nominees, and the evidence 

at trial showed that the rest of the Airgas board, other than McCausland, are outside, independent 

directors who are not dominated by McCausland. 

Second, the Airgas board relied on not one, not two, but three outside independent 

financial advisors in reaching its conclusion that Air Products’ offer is “clearly inadequate.” 

Credit Suisse, the third outside financial advisor—as described in Section I.Q.2—was selected 

by the entire Airgas board, was approved by the three Air Products Nominees, and its 

independence and qualifications are not in dispute. In addition, the Airgas board has relied on the 

advice of legal counsel, and the three Air Products Nominees have retained their own additional 

independent legal counsel (Skadden, Arps). In short, the Airgas board’s process easily passes the 

smell test. 

2. What is the “Threat?” 

Although the Airgas board meets the threshold of showing good faith and reasonable 

investigation, the first part of Unocal review requires more than that; it requires the board to 

show that its good faith and reasonable investigation ultimately gave the board “grounds for 

concluding that a threat to the corporate enterprise existed.” […] 

Airgas’s board members testified that the concepts of coercion, threat, and the decision 
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whether or not to redeem the pill were nonetheless “implicit” in the board’s discussions due to 

their knowledge that a large percentage of Airgas’s stock is held by merger arbitrageurs who 

have short-term interests and would be willing to tender into an inadequate offer. But the only 

threat that the board discussed—the threat that has been the central issue since the beginning of 

this case—is the inadequate price of Air Products’ offer. Thus, inadequate price, coupled with the 

fact that a majority of Airgas’s stock is held by merger arbitrageurs who might be willing to 

tender into such an inadequate offer, is  the only real “threat” alleged. […] 

a. Structural Coercion 

Air Products’ offer is not structurally coercive. A structurally coercive offer involves “the 

risk that disparate treatment of non-tendering shareholders might distort shareholders’ tender 

decisions.”Unocal, for example, “involved a two-tier, highly coercive tender offer” where stock-

holders who did not tender into the offer risked getting stuck with junk bonds on the back end. 

“In such a case, the threat is obvious: shareholders may be compelled to tender to avoid being 

treated adversely in the second stage of the transaction.” 

Air Products’ offer poses no such structural threat. It is for all shares of Airgas, with 

consideration to be paid in all cash. The offer is backed by secured financing. There is regulatory 

approval. The front end will get the same consideration as the back end, in the same currency, as 

quickly as practicable. […]In short, if there were an antonym in the dictionary for “structural 

coercion,” Air Products’ offer might be it. 

[…]As noted above, though, the Supreme Court has recognized other “threats” that can 

be posed by an inadequately priced offer. One such potential continuing threat has been termed 

“opportunity loss,” which appears to be a time-based threat. 

b. Opportunity Loss 

Opportunity loss is the threat that a “hostile offer might deprive target stockholders of the 

opportunity to select a superior alternative offered by target management or ... offered by another 

bidder.” […] 

As such, Air Products’ offer poses no threat of opportunity loss. The Airgas board has 

had, at this point, over sixteen months to consider Air Products’ offer and to explore “strategic 

alternatives going forward as a company.” After all that time, there is no alternative offer 

currently on the table, and counsel for defendants represented during the October trial that 

“we’re not asserting that we need more  time to explore a specific alternative.” The “superior 
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alternative” Airgas is pursuing is simply to “continue[] on its current course and execute[] its 

strategic [five year, long term] plan.” 

c. Substantive Coercion 

Inadequate price and the concept of substantive coercion are inextricably related. The 

Delaware Supreme Court has defined substantive coercion […] as “the risk that [Airgas’s] 

stockholders might accept [Air Products’] inadequate Offer because of `ignorance or mistaken 

belief’ regarding the Board’s assessment of the long-term value of [Airgas’s] stock.” In other 

words, if management advises stockholders, in good faith, that it believes Air Products’ hostile 

offer is inadequate because in its view the future earnings potential of the company is greater 

than the price offered, Airgas’s stockholders might nevertheless reject the board’s advice and 

tender. 

In the article that gave rise to the concept of “substantive coercion,” Professors Gilson 

and Kraakman argued that, in order for substantive coercion to exist, two elements are necessary: 

(1) management must actually expect the value of the company to be greater than the offer—and 

be correct that the offer is in fact inadequate, and (2) the stockholders must reject management’s 

advice or “believe that management will not deliver on its promise.” Both elements must be 

present because “[w]ithout the first element, shareholders who accept a structurally non-coercive 

offer have not made a mistake. Without the second element, shareholders will believe 

management and reject underpriced offers.” 

Defendants’ argument involves a slightly different take on this threat, based on the 

particular composition of Airgas’s stockholders (namely, its large “short-term” base). […] 

The threat that merger arbs will tender into an inadequately priced offer is only a 

legitimate threat if the offer is indeed inadequate. “The only way to protect  stockholders [from a 

threat of substantive coercion] is for courts to ensure that the threat is real and that the board 

asserting the threat is not imagining or exaggerating it.” Air Products and Shareholder Plaintiffs 

attack two main aspects of Airgas’s five year plan—(1) the macroeconomic assumptions relied 

upon by management, and (2) the fact that Airgas did not consider what would happen if the 

economy had a “double-dip” recession. 

Plaintiffs argue that reasonable stockholders may disagree with the board’s optimistic 

macroeconomic assumptions. […] 

But nothing in the record supported a claim that Airgas fudged any of its numbers, nor 
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was there evidence that the board did not act at all times in good faith and in reasonable reliance 

on its outside advisors. The Air Products Nominees  found the assumptions to be “reasonable.” 

They do not see “any indication of a double-dip recession.” 

The next question is, if a majority of stockholders want to tender into an inadequately 

priced offer, is that substantive coercion? Is that a threat that justifies continued maintenance of 

the poison pill? Put differently, is there evidence in the record that Airgas stockholders are so 

“focused on the short-term” that they would “take a smaller harvest in the swelter of August over 

a larger one in Indian Summer”? […] 

[…] there is at least some evidence in the record suggesting that this risk may be real. 

Moreover, both Airgas’s expert and well as Air Products’ own expert testified that a large 

number—if not all—of the arbitrageurs who bought into Airgas’s stock at prices significantly 

below the $70 offer price would be happy to tender their shares at that price regardless of the 

potential long-term value of the company. Based on the testimony of both expert witnesses, I 

find sufficient evidence that a majority of stockholders might be willing to tender their shares 

regardless of whether the price is adequate or not—thereby ceding control of Airgas to Air 

Products. This is a clear “risk” under the teachings  of TW Services and Paramount because it 

would essentially thrust Airgas into Revlon mode. 

Ultimately, it all seems to come down to the Supreme Court’s holdings in Paramount and 

Unitrin. In Unitrin, the Court held: “[T]he directors of a Delaware corporation have the 

prerogative to determine that the market undervalues its stock and to protect its stockholders 

from offers that do not reflect the long-term value of the corporation under its present 

management plan.” When a company is not in Revlon mode, a board of directors “is not under 

any per se duty to maximize shareholder value in the short term, even in the context of a 

takeover.” The Supreme Court has unequivocally “endorse[d the] conclusion that it is not a 

breach of faith for directors to determine that the present stock market price of shares is not 

representative of true value or that there may indeed be several market values for any 

corporation’s stock.” As noted above, based on all of the facts presented to me, I find that the 

Airgas board acted in good faith and relied on the advice of its financial and legal advisors in 

coming to the conclusion that Air Products’ offer is inadequate. And as the Supreme Court has 

held, a board that in good faith believes that a hostile offer is inadequate may “properly employ[] 

a poison pill as a proportionate defensive response to protect its stockholders from a `low ball’  
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bid.” 

B. Is the Continued Maintenance of Airgas’s Defensive Measures Proportionate to the 

“Threat” Posed by Air Products’ Offer? 

Turning now to the second part of the Unocal test, I must determine whether the Airgas 

board’s defensive measures are a proportionate response to the threat posed by Air Products’ 

offer. Where the defensive measures “are inextricably related, the principles of Unocal require 

that [they] be scrutinized collectively as a unitary response to the perceived threat.” Defendants 

bear the burden of showing that their defenses are not preclusive or coercive, and if neither, that 

they fall within a “range of reasonableness.” 

1. Preclusive or Coercive 

A defensive measure is coercive if it is “aimed at `cramming down’ on its shareholders a 

management-sponsored alternative.” Airgas’s defensive measures are certainly not coercive in 

this respect, as Airgas is specifically not trying to cram down a management sponsored 

alternative, but rather, simply wants to maintain the status quo and manage the company for the 

long term. 

A response is preclusive if it “makes a bidder’s ability to wage a successful proxy contest 

and gain control [of the target’s board] ... `realistically unattainable.’“ Air Products and 

Shareholder Plaintiffs argue that Airgas’s defensive measures are preclusive because they render 

the possibility of an effective proxy contest realistically unattainable. What the argument boils 

down to, though, is that Airgas’s defensive measures make the possibility of Air Products 

obtaining control of the Airgas board and removing the pill realistically unattainable in the very 

near future, because Airgas has a staggered board in place. Thus, the real issue posed is whether 

defensive measures are “preclusive” if they make gaining control of the board realistically 

unattainable in the short term (but still realistically attainable sometime in the future), or if 

“preclusive” actually means “preclusive”—i.e. forever unattainable. […] 

I thus am constrained to conclude that Airgas’s defensive  measures are not preclusive. 

2. Range of Reasonableness 

“If a defensive measure is neither coercive nor preclusive, the Unocal proportionality test 

requires the focus of enhanced judicial scrutiny to shift to the range of reasonableness.” The 

reasonableness of a board’s response is evaluated in the context of the specific threat identified—

the “specific nature of the threat [] `sets the parameters for the range of permissible defensive 
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tactics’ at any given time.” 

Here, the record demonstrates that Airgas’s board, composed of a majority of outside, 

independent directors, acting in good faith and with numerous outside advisors concluded that 

Air Products’ offer clearly undervalues Airgas in a sale transaction. The board believes in good 

faith that the offer price is inadequate by no small margin. Thus, the board is responding to a 

legitimately articulated threat. 

This conclusion is bolstered by the fact that the three Air Products Nominees on the 

Airgas board have now wholeheartedly joined in the board’s determination—what is more, they 

believe it is their fiduciary duty to keep Airgas’s defenses in place. And Air Products’ own 

directors have testified that (1) they have no reason to believe that the Airgas directors have 

breached their fiduciary duties, (2) even though plenty of information has been made available to 

the stockholders, they “agree that Airgas management is in the best position to understand the 

intrinsic value of the company,” and (3) if the shoe were on the other foot, they would act in the 

same way as Airgas’s directors have. […] 

 The Supreme Court has clearly held that “the `inadequate value’ of an all cash for all 

shares offer is a `legally cognizable threat.’“ Moreover, “[t]he fiduciary duty to manage a 

corporate enterprise includes the selection of a time frame for achievement of corporate goals. 

That duty may not be delegated to the stockholders.” The Court continued, “Directors are not 

obligated to abandon a deliberately conceived corporate plan for a short-term shareholder profit 

unless there is clearly no basis to sustain the corporate strategy.” Based on all of the foregoing 

factual findings, I cannot conclude that there is “clearly no basis” for the Airgas board’s belief in 

the sustainability of its long-term plan. 

On the contrary, the maintenance of the board’s defensive measures must fall within a 

range of reasonableness here. The board is not “cramming down” a management-sponsored 

alternative—or any company-changing alternative. Instead, the board is simply maintaining the 

status quo, running the company for the long-term, and consistently showing improved financial 

results each passing quarter. The board’s actions do not forever preclude Air Products, or any 

bidder, from acquiring Airgas or from getting around Airgas’s defensive measures if the price is 

right. In the meantime, the board is preventing a change of control from occurring at an 

inadequate price. This course of action has been clearly recognized under Delaware law: 

“directors, when acting deliberately, in an informed way, and in the good faith pursuit of 
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corporate interests, may follow a course designed to achieve long-term  value even at the cost of 

immediate value maximization.” […] 

CONCLUSION 

Vice Chancellor Strine recently suggested that: 

The passage of time has dulled many to the incredibly powerful and novel device 

that a so-called poison pill is. That device has no other purpose than to give the 

board issuing the rights the leverage to prevent transactions it does not favor by 

diluting the buying proponent’s interests. 

 There is no question that poison pills act as potent anti-takeover drugs with the potential 

to be abused. Counsel for plaintiffs (both Air Products and Shareholder Plaintiffs) make 

compelling policy arguments in favor of redeeming the pill in this case—to do otherwise, they 

say, would essentially make all companies with staggered boards and poison pills “takeover 

proof.” The argument is an excellent sound bite, but it is ultimately not the holding of this fact-

specific case, although it does bring us one step closer to that result. 

As this case demonstrates, in order to have any effectiveness, pills do not—and can not—

have a set expiration date. To be clear, though, this case does not endorse “just say never.” What 

it does endorse is Delaware’s long-understood respect for reasonably exercised managerial 

discretion, so long as boards are found to be acting in good faith and in accordance with their 

fiduciary duties (after rigorous judicial fact-finding and enhanced scrutiny of their defensive 

actions). The Airgas board serves as a quintessential example. 

Directors of a corporation still owe fiduciary duties to all stockholders—this undoubtedly 

includes short-term as well as long-term holders. At the same time, a board cannot be forced into 

Revlon mode any time a hostile bidder makes a tender offer that is at a premium to market value. 

The mechanisms in place to get around the poison pill—even a poison pill in combination with a 

staggered board, which no doubt makes the process prohibitively more difficult—have been in 

place since 1985, when the Delaware Supreme Court first decided to uphold the pill as a legal 

defense to an unwanted bid. That is the current state of Delaware law until the Supreme Court 

changes it. 

For the foregoing reasons, Air Products’ and the Shareholder Plaintiffs’ requests for relief 

are denied, and all claims asserted against defendants are dismissed with prejudice. The parties 

shall bear their own costs. 
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3.4 Who Decides?  The Evolving Role of Shareholder Approval of Corporate 
Transactions 

 

3.4.1 Kahn	v.	M&F	Worldwide	Corp.,	88	A.3d	635	(Del.	2014)	
 

HOLLAND, Justice: 

This is an appeal from a final judgment entered by the Court of Chancery in a proceeding 

that arises from a 2011 acquisition by MacAndrews & Forbes Holdings, Inc. (“M & F” or 

“MacAndrews & Forbes”) — a 43% stockholder in M & F Worldwide Corp. (“MFW”) — of the 

remaining common stock of MFW (the “Merger”). From the outset, M & F’s proposal to take 

MFW private was made contingent upon two stockholder-protective procedural conditions. First, 

M & F required the Merger to be negotiated and approved by a special committee of independent 

MFW directors (the “Special Committee”). Second, M & F required that the Merger be approved 

by a majority of stockholders unaffiliated with M & F. The Merger closed in December 2011, 

after it was approved by a vote of 65.4% of MFW’s minority stockholders. 

The Appellants initially sought to enjoin the transaction. They withdrew their request for 

injunctive relief after taking expedited discovery, including several depositions. The Appellants 

then sought post-closing relief against M & F, Ronald O. Perelman, and MFW’s directors 

(including the members of the Special Committee) for breach of fiduciary duty. Again, the 

Appellants were provided with extensive discovery. The Defendants then moved for  summary 

judgment, which the Court of Chancery granted. […] 

The Court of Chancery found that the case presented a “novel question of law,” 

specifically, “what standard of review should apply to a going private merger conditioned 

upfront by the controlling stockholder on approval by both a properly empowered, independent 

committee and an informed, uncoerced majority-of-the-minority vote.” The Court of Chancery 

held that business judgment review, rather than entire fairness, should be applied to a very 

limited category of controller mergers. That category consisted of mergers where the controller 

voluntarily relinquishes its control — such that the negotiation and approval process replicate 

those that characterize a third-party merger. 

The Court of Chancery held that, rather than entire fairness, the business judgment 

standard of review should apply “if, but only if: (i) the controller conditions the transaction on 

the approval of both a Special Committee and a majority of the minority stockholders; (ii) the 
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Special Committee is independent; (iii) the Special Committee is empowered to freely select its 

own advisors and to say no definitively; (iv) the Special Committee acts with care; (v) the 

minority vote is informed; and (vi) there is no coercion of the minority.” 

The Court of Chancery found that those prerequisites were satisfied and that the 

Appellants had failed to raise any genuine issue of material fact indicating the contrary. The 

court then reviewed the Merger under the business judgment standard and granted summary 

judgment for the Defendants. […] 

Where a transaction involving self-dealing by a controlling stockholder is challenged, the 

applicable standard of judicial review is “entire fairness,” with the defendants having the burden 

of persuasion. In other words, the defendants bear the ultimate burden of proving that the 

transaction with the controlling stockholder was entirely fair to the minority stockholders. In 

Kahn v. Lynch Communication Systems, Inc., however, this Court held that in “entire fairness” 

cases, the defendants may shift the burden of persuasion to the plaintiff if either (1) they show 

that the transaction was approved by a well-functioning committee of independent directors; or 

(2) they show that the transaction was approved by an informed vote of a majority of the 

minority stockholders. 

This appeal presents a question of first impression: what should be the standard of review 

for a merger between a controlling stockholder and its subsidiary, where the merger is 

conditioned ab initio upon the approval of both an independent, adequately-empowered Special 

Committee that fulfills its duty of care, and the uncoerced, informed vote of a majority of the 

minority stockholders. The question has never been put directly to this Court. 

Almost two decades ago, in Kahn v. Lynch, we held that the approval by either a Special 

Committee or the majority of the noncontrolling stockholders of a merger with a buying 

controlling stockholder would shift the burden of proof under the entire fairness standard from 

the defendant to the plaintiff. Lynch did not involve a merger conditioned by the controlling 

stockholder on both procedural protections. The Appellants submit, nonetheless, that statements 

in Lynch and its progeny could be (and were) read to suggest that even if both procedural 

protections were used, the standard of review would remain entire fairness. However, in Lynch 

and the other cases that Appellants cited, Southern Peru and Kahn v. Tremont, the controller did 

not give up its voting power by agreeing to a non-waivable majority-of-the-minority condition. 

That is the vital distinction between those cases and this one. The question is what the legal 
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consequence of that distinction should be in these circumstances. 

The Court of Chancery held that the consequence should be that the business judgment 

standard of review will govern going private mergers with a controlling stockholder that are 

conditioned ab initio upon (1) the approval of an independent and fully-empowered Special 

Committee that fulfills its duty of care and (2) the uncoerced, informed vote of the majority of 

the minority stockholders. 

 The Court of Chancery rested its holding upon the premise that the common law 

equitable rule that best protects minority investors is one that encourages controlling 

stockholders to accord the minority both procedural protections. A transactional structure subject 

to both conditions differs fundamentally from a merger having only one of those protections, in 

that: 

By giving controlling stockholders the opportunity to have a going private 

transaction reviewed under the business judgment rule, a strong incentive is 

created to give minority stockholders much broader access to the transactional 

structure that is most likely to effectively protect their interests.... That structure, 

it is important to note, is critically different than a structure that uses only one of 

the procedural protections. The “or” structure does not replicate the protections 

of a third-party merger under the DGCL approval process, because it only 

requires that one, and not both, of the statutory requirements of director and 

stockholder approval be accomplished by impartial decisionmakers. The “both” 

structure, by contrast, replicates the arm’s-length merger steps of the DGCL by 

“requir[ing] two independent approvals, which it is fair to say serve independent 

integrity-enforcing functions.” 

Before the Court of Chancery, the Appellants acknowledged that “this transactional 

structure is the optimal one for minority shareholders.” Before us, however, they argue that 

neither procedural protection is adequate to protect minority stockholders, because “possible 

ineptitude and timidity of directors” may undermine the special committee protection, and 

because majority-of-the-minority votes may be unduly influenced by arbitrageurs that have an 

institutional bias to approve virtually any transaction that offers a market premium, however 

insubstantial it may be. Therefore, the Appellants claim, these protections, even when combined, 

are not sufficient to justify “abandon[ing]” the entire fairness standard of review. 
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With regard to the Special Committee procedural protection, the Appellants’ assertions 

regarding the MFW directors’ inability to discharge their duties are not supported either by the 

record or by well-established principles of Delaware law. As the Court of Chancery correctly 

observed: 

Although it is possible that there are independent directors who have little regard 

for their duties or for being perceived by their company’s stockholders (and the 

larger network of institutional investors) as being effective at protecting public 

stockholders, the court thinks they are likely to be exceptional, and certainly our 

Supreme Court’s jurisprudence does not embrace such a skeptical view. 

Regarding the majority-of-the-minority vote procedural protection, as the Court of Chancery 

noted, “plaintiffs themselves do not argue that minority stockholders will vote against a going 

private transaction because of fear of retribution.” Instead, as the Court of Chancery summarized, 

the Appellants’ argued as follows: 

[Plaintiffs] just believe that most investors like a premium and will tend to vote 

for a deal that delivers one and that many long-term investors will sell out when 

they can obtain most of the premium without waiting for the ultimate vote. But 

that argument is not one that suggests that the voting decision is not voluntary, it 

is simply an editorial about  the motives of investors and does not contradict the 

premise that a majority-of-the-minority condition gives minority investors a free 

and voluntary opportunity to decide what is fair for themselves. 

 

We hold that business judgment is the standard of review that should govern mergers 

between a controlling stockholder and its corporate subsidiary, where the merger is conditioned 

ab initio upon both the approval of an independent, adequately-empowered Special Committee 

that fulfills its duty of care; and the uncoerced, informed vote of a majority of the minority 

stockholders. We so conclude for several reasons. 

First, entire fairness is the highest standard of review in corporate law. It is applied in the 

controller merger context as a substitute for the dual statutory protections of disinterested board 

and stockholder approval, because both protections are potentially undermined by the influence 

of the controller. However, as this case establishes, that undermining influence does not exist in 

every controlled merger setting, regardless of the circumstances. The simultaneous deployment 
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of the procedural protections employed here create a countervailing, offsetting influence of equal 

— if not greater — force. That is, where the controller irrevocably and publicly disables itself 

from using its control to dictate the outcome of the negotiations and the shareholder vote, the 

controlled merger then acquires the shareholder-protective characteristics of third-party, arm’s-

length mergers, which are reviewed under the business judgment standard. 

Second, the dual procedural protection merger structure optimally protects the minority 

stockholders in controller buyouts. As the Court of Chancery explained: 

[W]hen these two protections are established up-front, a potent tool to extract 

good value for the minority is established. From inception, the controlling 

stockholder knows that it cannot bypass the special committee’s ability to say no. 

And, the controlling stockholder knows it cannot dangle a majority-of-the-

minority vote before the special committee late in the process as a deal-closer 

rather than having to make a price move. 

Third, and as the Court of Chancery reasoned, applying the business judgment standard 

to the dual protection merger structure: 

... is consistent with the central tradition of Delaware law, which defers to the 

informed decisions of impartial directors, especially when those decisions have 

been approved by the disinterested stockholders on full information and without 

coercion. Not only that, the adoption of this rule will be of benefit to minority 

stockholders because it will provide a strong incentive for controlling 

stockholders to accord minority investors the transactional structure that 

respected scholars believe will provide them the best protection, a structure 

where stockholders get the benefits of independent, empowered negotiating 

agents to bargain for the best price and say no if the agents believe the deal is 

not advisable for any proper reason, plus the critical ability to determine for 

themselves whether to accept any deal that their negotiating agents recommend 

to them. A transactional structure with both these protections is fundamentally 

different from one with only one protection. 

Fourth, the underlying purposes of the dual protection merger structure utilized  here and 

the entire fairness standard of review both converge and are fulfilled at the same critical point: 

price. Following Weinberger v. UOP, Inc., this Court has consistently held that, although entire 
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fairness review comprises the dual components of fair dealing and fair price, in a non-fraudulent 

transaction “price may be the preponderant consideration outweighing other features of the 

merger.” The dual protection merger structure requires two price-related pretrial determinations: 

first, that a fair price was achieved by an empowered, independent committee that acted with 

care; and, second, that a fully-informed, uncoerced majority of the minority stockholders voted 

in favor of the price that was recommended by the independent committee. 

To summarize our holding, in controller buyouts, the business judgment standard of 

review will be applied if and only if: (i) the controller conditions the procession of the 

transaction on the approval of both a Special Committee and a majority of the minority 

stockholders; (ii) the Special Committee is independent; (iii) the Special Committee is 

empowered to freely select its own advisors and to say no definitively; (iv) the Special 

Committee meets its duty of care in negotiating a fair price; (v) the vote of the minority is 

informed; and (vi) there is no coercion of the minority. 

If a plaintiff that can plead a reasonably conceivable set of facts showing that any or all of 

those enumerated conditions did not exist, that complaint would state a claim for relief that 

would entitle the plaintiff to proceed and conduct discovery. If, after discovery, triable issues of 

fact remain about whether either or both of the dual procedural protections were  established, or 

if established were effective, the case will proceed to a trial in which the court will conduct an 

entire fairness review. 

This approach is consistent with Weinberger, Lynch and their progeny. A controller that 

employs and/or establishes only one of these dual procedural protections would continue to 

receive burden-shifting within the entire fairness standard of review framework. Stated 

differently, unless both procedural protections for the minority stockholders are established prior 

to trial, the ultimate judicial scrutiny of controller buyouts will continue to be the entire fairness 

standard of review. […] 

 

3.4.2 Corwin	v.	KKR	Financial	Holdings	LLC,	125	A.3d	304	(Del.	2015)	
 

STRINE, Chief Justice: 

In a well-reasoned opinion, the Court of Chancery held that the business judgment rule is 

invoked as the appropriate standard of review for a post-closing damages action  when a merger 

that is not subject to the entire fairness standard of review has been approved by a fully 
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informed, uncoerced majority of the disinterested stockholders. For that and other reasons, the 

Court of Chancery dismissed the plaintiffs’ complaint. In this decision, we find that the 

Chancellor was correct in finding that the voluntary judgment of the disinterested stockholders to 

approve the merger invoked the business judgment rule standard of review and that the plaintiffs’ 

complaint should be dismissed. For sound policy reasons, Delaware corporate law has long been 

reluctant to second-guess the judgment of a disinterested stockholder majority that determines 

that a transaction with a party other than a controlling stockholder is in their best interests. […] 

On appeal, the plaintiffs further contend that, even if the Chancellor was correct in 

determining that KKR was not a controlling stockholder, he was wrong to dismiss the complaint 

because they contend that if the entire fairness standard did not apply, Revlon did, and the 

plaintiffs argue that they pled a Revlon claim against the defendant directors. But, as the 

defendants point out, the plaintiffs did not fairly argue below that Revlon applied and even if they 

did, they ignore the reality that Financial Holdings had in place an exculpatory charter provision, 

and that the transaction was approved by an independent board majority and by a fully informed, 

uncoerced stockholder vote. Therefore, the defendants argue, the plaintiffs failed to state a non-

exculpated claim for breach of fiduciary duty. 

But we need not delve into whether the Court of Chancery’s determination that Revlon 

did not apply to the merger is correct for a single reason: it does not matter. Because the 

Chancellor was correct in determining that the entire fairness standard did not apply to the 

merger, the Chancellor’s analysis of the effect of the uncoerced, informed stockholder vote is 

outcome-determinative, even if Revlon applied to the merger. […] 

 Furthermore, although the plaintiffs argue that adhering to the proposition that a fully 

informed, uncoerced stockholder vote invokes the business judgment rule would impair the 

operation of Unocal and Revlon, or expose stockholders to unfair action by directors without 

protection, the plaintiffs ignore several factors. First, Unocal and Revlon are primarily designed 

to give stockholders and the Court of Chancery the tool of injunctive relief to address important 

M & A decisions in real time, before closing. They were not tools designed with post-closing 

money damages claims in mind, the standards they articulate do not match the gross negligence 

standard for director due care liability under Van Gorkom, and with the prevalence of 

exculpatory charter provisions, due care liability is rarely even available. 

Second and most important, the doctrine applies only to fully informed, uncoerced 



 / LAW 5413 MERGERS AND ACQUISITIONS / 152 

 

stockholder votes, and if troubling facts regarding director behavior were not disclosed that 

would have been material to a voting stockholder, then the business judgment rule is not 

invoked. Here, however, all of the objective facts regarding the board’s interests, KKR’s 

interests, and the negotiation process, were fully disclosed. 

Finally, when a transaction is not subject to the entire fairness standard, the  long-

standing policy of our law has been to avoid the uncertainties and costs of judicial second-

guessing when the disinterested stockholders have had the free and informed chance to decide on 

the economic merits of a transaction for themselves. There are sound reasons for this policy. 

When the real parties in interest — the disinterested equity owners — can easily protect 

themselves at the ballot box by simply voting no, the utility of a litigation-intrusive standard of 

review promises more costs to stockholders in the form of litigation rents and inhibitions on risk-

taking than it promises in terms of benefits to them. The reason for that is tied to the core 

rationale of the business judgment rule, which is that judges are poorly positioned to evaluate the 

wisdom of business decisions and there is little utility to having them second-guess the 

determination  of impartial decision-makers with more information (in the case of directors) or 

an actual economic stake in the outcome (in the case of informed, disinterested stockholders). In 

circumstances, therefore, where the stockholders have had the voluntary choice to accept or 

reject a transaction, the business judgment rule standard of review is the presumptively correct 

one and best facilitates wealth creation through the corporate form. 

For these reasons, therefore, we affirm the Court of Chancery’s judgment on the basis of 

its well-reasoned decision. […] 

 

3.4.3 Salladay	v	Lev	et	al.,	C.A.	No.	2019-0048-SG	(Del.	Ch.	2020)	
 

GLASSCOCK, Vice Chancellor. 

It is axiomatic that transactions in which a majority of the board stands on both sides of a 

deal raise questions of whether the directors have acted in their own, and not the corporate, 

interest; and that in such situations, the presumption of business judgement is overcome and the 

burden shifts to the conflicted fiduciaries to show that the transaction is entirely fair. It is nearly 

as axiomatic that, where entire fairness is the standard of review, a motion to dismiss is rarely 

granted, because review under entire fairness requires a record to be meaningful. Such a case is 

before me now, on a motion to dismiss. 
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It is likewise true, however, that value to the entity or its stockholders can inhere in a 

conflicted transaction, and that allowing conflicted boards to replicate the value-enhancing 

structure of an arms-length transaction and thereby re-invoke the business judgment rule allows 

value-maximizing transactions to go forward where they might otherwise be eschewed in light of 

the onerous entire fairness standard. Our courts have recognized two methods (absent a 

controlling stockholder) for boards to revive business judgment review for such a transaction: by 

making the transaction subject to the informed, uncoerced vote of the majority of shares held by 

those free of conflict (under Corwin); or by permitting an unconflicted committee of the board 

full scope to negotiate and enter any transaction (as proposed in Trados II). Here, according to 

the Defendant directors, the board did both. 

Upon examination of this pleading-stage record, however, and in light of the plaintiff-

friendly standard I must employ, I find that entire fairness remains the standard of review. I find 

that the special committee of unconflicted directors entered the negotiations after the point at 

which it could act to replicate an arms-length transaction, and that the disclosures to the 

stockholders in way of the vote were inadequate to invoke business judgement review. For those 

reasons, the Defendants’ Motion to Dismiss is denied. My reasoning is below. 

Non-party Intersections, Inc. (“Intersections” or the “Company”) is a Delaware 

corporation headquartered in Virginia. It provides identity protection software services that help 

protect sensitive information and data in the virtual world. Until the going-private transaction, it 

traded publicly on the NASDAQ. 

Plaintiff Lance Salladay was a stockholder of Intersections at all relevant times. 

Non-party Loeb Holding Corporation (“Loeb”) is a Delaware corporation and private 

equity firm. It co-founded Intersections in 1996, and it was the Company’s largest pre-merger 

stockholder. As of November 15, 2018, Loeb beneficially owned approximately 42.7% of 

Intersections’ outstanding common stock. 

Defendant Bruce Lev was a director of Intersections since November 2014. He has 

served as the managing director at Loeb since 2003. 

Defendant David McGough was a director on the Intersections board (the “Board”) since 

August 1999. As of November 15, 2018, McGough beneficially owned approximately 4.7% of 

Intersections’ outstanding common stock. McGough also founded and serves as CEO of Digital 

Matrix Solutions (“DMS”), a private company that has partnered with Intersections over the 
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course of multiple decades. 

Defendant Michael Stanfield served as Chairman of the Intersections Board since May 

1996. Stanfield co-founded CreditComm Services LLC (“CreditComm”), Intersections’ 

predecessor, with Loeb. From May 1996 until January 2017, Stanfield served as CEO of 

Intersections. He was reappointed as CEO in January 2018. As of April 1, 2018, Stanfield 

beneficially owned approximately 8.7% of Intersections’ outstanding common stock. 

Non-parties John M. Albertine, Thomas G. Amato, and Melvin R. Seiler were directors at 

Intersections. 

Non-party iSubscribed Inc. (“iSubscribed”) is a Delaware corporation focused on 

consumer digital security. Non-parties 

WndrCo Holdings LLC, General Catalyst Group IX, L.P., GC Entrepreneurs Fund IX, 

L.P., and iSubscribed (collectively the “iSubscribed Investment Group”) together formed a joint 

venture, WC SACD, a Delaware corporation, for the purpose of purchasing Intersections. 

 

Intersections provides credit management and identity theft protection services to North 

American subscribers. Its “flagship product,” Identity Guard, accounts for around 95% of its 

revenue. As of 2018, the Company had over 1.1 million subscribers. Originally founded as 

CreditComm in 1996, Intersections went public in 2004, and since then the Defendants Stanfield, 

McGough, and Lev (through his control of non-party Loeb) have collectively owned a stake that 

the Company’s SEC filings recognize as potentially controlling. 

In 2017, Intersections launched an upgraded version of its flagship product: Identity 

Guard with Watson. This updated software used artificial intelligence (AI) to, theoretically, 

improve protection and enhance nearly every feature of the product.  Because such use of AI was 

unprecedented in its market, Intersections’ former CEO, Johan Roets, predicted that a successful 

launch had the potential to swell Intersections’ subscriber base nearly a hundred-fold, up to 100 

million users. The launch, however, largely failed. Intersections went back to the drawing board 

to recalibrate the product, and it forecast a release date for an upgraded version in December 

2018, which was then delayed to the first quarter of 2019. Intersections continued to make 

significant investments in anticipation that Identity Guard with Watson not only had growth 

potential, but that it represented the future of the Company. 

While Intersections was working to get its upgraded product on the market, it was also 
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experiencing financial difficulties. It limited cash spending early in 2017, and in late 2017 

amended its credit agreement with PEAK6 Investments, L.P. (“PEAK6”) to increase borrowing. 

Early in 2018, the Company began to look for additional borrowing or stock equity sales to raise 

capital. Several parties expressed interest, and the Company formed a special committee (the 

“Committee”), consisting of three independent directors, to enter due diligence and explore 

possible financing options with the potential partners. The Committee retained Houlihan Lokey, 

Inc. (“Houlihan Lokey”) as its financial advisor to evaluate potential financing transactions. In 

addition, Intersections gave promissory notes to Loeb and McGough in return for $2 million and 

$1 million respectively to help pay down its balance under its credit agreement with PEAK6. 

In September 2018, a new player entered the field. On September 14, a representative of 

the iSubscribed Investor Group contacted Intersections to explore a potential transaction, and 

Stanfield, Lev, and Intersections’ CFO met with iSubscribed Investor Group representatives. 

iSubscribed simultaneously reached out to Loeb about its interest in the Company. Within a 

week, iSubscribed entered a non-disclosure agreement and began conducting due diligence. On 

September 25, an iSubscribed Investor Group representative contacted Lev to discuss its interest 

in acquiring Intersections. The iSubscribed Investor Group then formed WC SACD for the 

purpose of an acquisition. 

On September 27, a WC SACD representative met with Intersections’ Chairman of the 

Board and CEO Stanfield. At that meeting, Stanfield “effectively told WC SACD that the 

Intersections Board would be receptive to an acquisition offer of $3.50 to $4.00 per share.” On 

October 5, the Board met with management and discussed the Company’s financial needs, 

reviewed its status with potential financers, and reconstituted the Committee, which had been 

previously abandoned. According to the Proxy, before the Board considered WC SACD’s first 

offer, it decided it would not approve any transaction not supported by the Committee. Prior to 

this meeting, Defendant directors Stanfield, Lev (on behalf of Loeb) and McGough had all 

expressed a desire to roll over “the substantial majority” of their Intersections stock in a going-

private transaction with WC SACD. 

On October 9, WC SACD proposed to acquire Intersections at $3.50 per share (the 

“Merger”) and provide $30 million of senior secured convertible note financing (the “Note 

Purchase Agreement,” and together with the Merger the “Transaction”).  Notably, the $3.50 per 

share offer was at the precise bottom of the range Stanfield had suggested to WC SACD 
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representatives. The Transaction also contemplated that Stanfield, McGough, and Loeb could roll 

their equity into the deal. Loeb and McGough would exchange their existing promissory notes 

for convertible note financing, at a favorable rate. Finally, the offer was contingent on the 

Company granting WC SACD “the right to designate a majority of the members on the Board of 

Directors if the proposed acquisition transaction were terminated. . . .” The Committee 

renegotiated WC SACD’s designation right so that while it applied if the Merger failed, it did not 

apply if that failure was due to WC SACD’s breach or abandonment. 

On October 10, the Committee met to discuss the proposal and engaged legal counsel. It 

determined that any acquisition would be conditioned on approval by a majority-of-the-minority 

stockholder vote. Negotiations continued on October 11, when WC SACD increased its offer to 

$3.68 per share. The Committee then recommended that the Board enter an exclusivity 

agreement with WC SACD, which the Board did. At that point, the Committee authorized its 

counsel to “commence negotiation of the definitive merger and note financing documentation.” 

At the October 11 meeting, the Committee retained a “nationally recognized investment 

banking firm” as financial advisor for the proposed transaction, the price term of which was 

already in place. According to the Amended Complaint, “just days after its retention, the 

investment banking firm abruptly terminated the engagement.” Following a brief search, the 

Committee retained North Point Advisors (“North Point”), giving it eight days to review the 

proposed transaction and provide a fairness opinion while the Committee continued to negotiate 

and review details. 

Intersections’ exclusivity agreement with WC SACD lasted through November 9, 2018, 

but WC SACD allowed the Company to continue discussions with potential partners with whom 

it had already engaged. While negotiations were ongoing with WC SACD, two of those potential 

financing partners submitted proposals offering financing in a mix of debt, convertible notes, and 

equity. Over the next two weeks, while working on the Transaction with WC SACD, the 

Committee conducted one phone call with each of the two potential financing partners and did 

not make any counter-proposals or engage in further negotiations. 

On October 29, the Committee met a final time, and North Point provided its fairness 

opinion on the Transaction (the “Fairness Opinion”). The Amended Complaint alleges the 

Fairness Opinion was based on misleading information from both management and the 

Committee. The Committee recommended approval of all aspects of the Transaction. Later that 
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day, the Board met, adopted the Committee’s recommendation, and approved the Transaction at 

$3.68 per share, just below the midpoint of the range suggested to WC SACD by Stanfield. After 

approved the Transaction, Intersections informed the potential financing partners who had 

submitted proposals that it was not interested in proceeding with them. 

On October 31, 2018, WC SACD and Intersections entered two agreements: the Merger, 

and the Note Purchase Agreement. Under the Note Purchase Agreement, the Company issued 

senior secured convertible notes (“Notes”) in the principal amount of $30 million to WC SACD, 

a Note in the amount of $3 million to Loeb, and a Note in the amount of $1 million to McGough. 

The Notes were convertible into common stock at a price of $2.27 per share. Additionally, 

Stanfield, Loeb, and McGough entered into support agreements to tender their shares and grant 

proxies to vote their shares in favor of the Merger. Intersections issued a press release 

announcing the Merger. In addition to explaining the Merger, the press release also described the 

Note Purchase Agreement, the conversion price of $2.27 per share, and the use of the funds to 

repay PEAK6 liabilities. 

In connection with the Merger, each of the Defendants rolled over significant portions of 

their equity. Loeb rolled over 80% of its shares, McGough rolled over 68.6% of his shares, and 

Stanfield rolled over 35.7% of his shares. Other benefits also resulted. Stanfield received a 

golden parachute (i.e. change-in-control) payment of around $5.85 million and an 18-month 

consultation agreement with WC SACD worth $500,000 in cash as well as a stock option equity 

grant to acquire 839,178 shares of WC SACD common stock. 

On November 29, 2018, Intersections filed its Schedule 14D-9 (“14D-9” or the “Proxy”) 

with the Securities and Exchange Commission. The Plaintiff, in his Amended Complaint, 

highlights four parts of the 14D-9 he considers materially deficient or misleading. 

First, in addition to describing the Merger, the 14D-9 detailed the Note Purchase 

Agreement entered into with WC SACD, Loeb, and McGough. The 14D-9 describes, among 

other things, the aspect of the Note Purchase Agreement that would potentially give WC SACD 

control of the Board in case the Merger was voted down: 

If there is a termination of the Merger Agreement (other than a termination of the 

Merger Agreement by the Company due to a breach by Parent) and Parent owns 

at least 80% of its initial principal amount of Notes (or shares issued upon 

conversion thereof), and so long as any Notes (or Preferred Stock issued upon 
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conversion of Notes) remain outstanding or any Significant Investor (as defined in 

the Note Purchase Agreement) owns Common Stock comprising at least 50% of 

the shares issued upon conversion of its Notes, subject to NASDAQ listing 

requirements (including NASDAQ Listing Rule 5640), a majority of the Company 

Board will resign and Parent will have the right to designate directors to fill such 

vacancies (provided that one director so designated shall be an independent 

director designated by Loeb Holding Corporation) and to appoint the Chief 

Executive Officer of the Company. 

In describing the factors the Committee considered in determining whether to 

recommend the Merger, the 14D-9 addressed the same feature of the Note Purchase Agreement a 

second time: 

The Special Committee . . . also considered the following countervailing factors: . 

. . the fact that the Note Purchase Agreement provides that, unless Purchaser 

elects in writing not to pursue the Offer or Merger described in the Merger 

Agreement for any reason, in the event the Merger Agreement is terminated, other 

than by reason of a breach of such agreement by Purchaser, Purchaser has the 

right, subject to NASDAQ listing requirements and Commission rules, to 

designate a majority of the members of the Board of Directors and appoint the 

chief executive officer of the Company[.] 

According to the Amended Complaint, WC SACD would have approximately a 35% ownership 

position in Intersections following the conversion of its Notes. Therefore, NASDAQ Rule 5640, 

which proscribes appointment powers disproportionate to ownership, would potentially limit it to 

appointing only a minority of the Board. However, the 14D-9 did not expressly disclose WC 

SACD’s aggregate ownership percentage following the conversion of its Notes, nor explain how 

NASDAQ Rule 5640 would apply to the Note Purchase Agreement. 

Second, the 14D-9 did not disclose the reason why the first investment bank retained by 

the Committee on October 15 terminated its engagement several days later. 

Third, the 14D-9 did not disclose when WC SACD first discussed with Stanfield, Loeb, 

and McGough the opportunity to enter into the rollover, note conversion, or consulting 

agreements that they eventually entered into in connection with the transaction. 

Fourth, the 14D-9 did not disclose the reason the Committee did not reengage Houlihan 
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Lokey in October 2018, although it had engaged the firm just months before in connection with 

reviewing offers from potential financial partners. In addition, the 14D-9 did not disclose a 

summary of the financial analysis previously prepared by Houlihan Lokey for the Committee in 

connection with the earlier offers. [...] 

 

The Defendants have moved to dismiss this action under Chancery Court Rule 12(b)(6). 

In considering such a motion, (i) all well-pleaded factual allegations are accepted as true; (ii) 

even vague allegations are well-pleaded if they give the opposing party notice of the claim; (iii) 

the Court must draw all reasonable inferences in favor of the nonmoving party; and (iv) 

dismissal is inappropriate unless the plaintiff would not be entitled to recover under any 

reasonably conceivable set of circumstances susceptible of proof. 

However, I do not need to accept “conclusory allegations unsupported by specific fact” as 

true, nor must I “draw unreasonable inferences” in the Plaintiff’s favor. I may consider facts in 

documents incorporated into the Amended Complaint. 

Under Delaware law, when a disinterested and independent board of directors acts, this 

Court reviews those actions under the business judgment rule, a “broadly permissive standard.” 

Where directors are interested in a transaction, however, our scrutiny increases, and the 

transaction may be subject to entire fairness review. Thus, if a board approves a transaction and 

“at least half of the directors who approved the transaction were not disinterested or 

independent,” then the transaction is subject to entire fairness review. Entire fairness can also 

apply when a controlling stockholder is conflicted or competes for consideration with fellow 

stockholders. Where entire fairness is the standard of review, and where, as here, a plaintiff 

alleges facts making it reasonably conceivable that the transaction was not entirely fair to 

stockholders, the granting of a motion to dismiss is inappropriate, because the burden is on the 

defendants to develop facts demonstrating entire fairness. However, even where half or more of 

the directors are interested, and even if a conflicted controller is present, a company can 

implement procedural safeguards that cleanse the transaction and regain business judgment 

review, resulting, where appropriate, in dismissal of the action. The defendants asserting such 

defenses bear the burden of establishing them. 

Where entire fairness applies because of a conflicted controller, under Kahn v. M&F 

Worldwide (MFW), a board can recover business judgment review by making the transaction 
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contingent from inception upon the presence of a fully constituted, fully authorized special 

committee and a vote of informed and un-coerced minority stockholders. Under Corwin v. KKR 

Holdings LLC (Corwin), “absent a looming conflicted controller,” approval by a fully informed, 

un-coerced vote of disinterested stockholders can cleanse the transaction—even where entire 

fairness would otherwise apply. Alternatively, absent a conflicted controller, a fully-empowered, 

independent special committee can potentially cleanse the transaction under the rationale noted 

in In re Trados Inc. Shareholder Litigation (Trados II). 

Here, the Amended Complaint adequately pleads (and the Defendants do not contest) that 

at least half the Board lacked independence because they were interested parties in the Merger. 

Stanfield and McGough rolled over substantial portions of their Intersections equity into the 

Merger, and Loeb—where Lev serves as managing director—did the same. The Plaintiff also 

alleges other facts that imply a lack of independence, such as Stanfield’s consulting agreement, 

and 

McGough’s and Loeb’s receipt of convertible notes through the Convertible Note 

Agreement. Accepting these allegations as true, I find that these three directors on the six-

director Board stood on both sides of the Merger as copurchasers with WC SACD. As such, their 

interests in the Merger diverged from the other stockholders, and they lacked independence. 

Because these three constituted “at least half of the directors who approved the transaction,” the 

Merger is subject to entire fairness review unless it was properly cleansed through procedural 

safeguards. I note the Defendants do not argue otherwise in their Motion to Dismiss. 

The Plaintiff, for his part, does not assert that the Merger was subject to a controlling 

stockholder or stockholder group. 

Therefore, the Defendants properly argue that even if half the Board was interested—as I 

have found at this pleading stage —the Merger could potentially receive business judgment 

review under the doctrines expounded in Corwin and Trados II. 

 The burden, however, is on the Defendants to effectively invoke these doctrines. 

I accept the Plaintiff’s concession that the transaction was not subject to a controller or 

control group, and thus cleansing under Corwin or Trados II is possible. The Amended 

Complaint adequately alleges, however, that the procedural safeguards instituted were 

inadequate to cleanse the Merger and regain business judgment review. Thus, the transaction 

remains subject to entire fairness review. Although the Defendants do not argue that they could 
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withstand entire fairness scrutiny at the motion to dismiss stage, I note briefly that the Amended 

Complaint clears the low hurdle of pleading unfair process and price under entire fairness review 

by adequately alleging that insiders influenced the transaction to divert merger consideration to 

themselves, and that the Company was sold at an unfairly depressed price. 

A corporate transaction entered by a conflicted board is subject to entire fairness, but our 

case law contemplates that if there is no controller present, then a fully constituted, adequately 

authorized, and independent special committee can cleanse such a transaction. This is because 

the true empowerment of a committee of independent, unconflicted directors removes the malign 

influence of the self-interested directors, and thus should result in business judgement review. 

Whether such a committee is truly empowered is a necessary question, to be reviewed practically 

to determine if the transaction, in fact, is untainted by fiduciary self-interest. The issue before me 

in this regard involves the timing of the formation of the committee. Must the committee be 

sufficiently constituted and authorized ab initio; consistent, that is, with the requirements set 

forth in MFW for cleansing a transaction in a control situation? The answer, I perceive, is yes. 

Our Supreme Court held in MFW: 

[B]usiness judgment is the standard of review that should govern mergers 

between a controlling stockholder and its corporate subsidiary, where the merger 

is conditioned ab initio upon both the approval of an independent, adequately-

empowered Special Committee that fulfills its duty of care; and the uncoerced, 

informed vote of a majority of the minority stockholders. 

The Supreme Court outlines why the constitution of the committee ab initio is important: 

“when these two protections are established up-front, a potent tool to extract good value for the 

minority is established. From inception, the controlling stockholder knows that it cannot bypass 

the special committee’s ability to say no.” The same rationale, I perceive, applies in the context 

of a majority-conflicted board. As our Supreme Court recently discussed in Flood v. Synutra 

Int’l, Inc. 

The key concern of MFW was ensuring that controllers could not use the 

conditions [i.e. the procedural protections of a majority-of-the-minority vote and 

a functional special committee] as bargaining chips during economic negotiations 

. . . [t]he essential element of MFW, then, is that these requirements cannot be 

dangled in front of the Special Committee, when negotiations to obtain a better 
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price from the controller have commenced, as a substitution for a bare-knuckled 

contest over price. 

I find the same concerns apply in the instant context, where there is no controlling 

stockholder but the board is conflicted. The acquirer—as well as any interested directors—must 

know from the transaction’s inception that they cannot bypass the special committee. Insiders in 

particular, standing on both sides of the transaction, may be tempted to exercise the opportunity 

and influence their positions afford them to move the transaction favorably toward their own 

interests. Even in a non-control setting, commencing negotiations prior to the special 

committee’s constitution may begin to shape the transaction in a way that even a fully-

empowered committee will later struggle to overcome. In that scenario, a “bare knuckle contest 

over price” is unlikely, and the existence of the committee is insufficient to replicate an arms-

length transaction. 

Consequently, it is also insufficient to revive business judgement review. 

In Flood, our Supreme Court determined that “from the beginning” means that the 

required condition must exist “before any substantive economic negotiations begin.” The 

Supreme Court opted for this interpretation rather than a bright-line rule, such as requiring that 

the condition be contained in the first offer. Still more recently, in Olenik v. Lodzinski, the Court 

provided insight into what might constitute “substantive economic negotiations.” In Olenik, the 

parties began discussing a transaction in November 2015. The next month, they signed a 

confidentiality agreement and conducted due diligence. Discussions were put on hold for a few 

months, then resumed. The parties proceeded to engage in a joint valuation exercise to provide 

high and low values for the company. The Supreme Court found that “[w]hile some of the early 

interactions . . . could be fairly described as preliminary discussions outside of MFW’s `from the 

beginning’ requirement,” the complaint adequately pled that “the preliminary discussions 

transitioned to substantive economic negotiations when the parties engaged in a joint exercise to 

value [the acquirer and target company].” 

The Supreme Court found that “it is reasonable to infer that these valuations set the field 

of play for the economic negotiations to come by fixing the range in which offers and 

counteroffers might be made.” And, “[a]ccording to the complaint, that generally turned out to be 

the case.” The first offer landed just under the low valuation, and the final price landed just under 

the high valuation: in other words, the valuations conducted prior to the special committee’s 
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constitution formed a price collar. The pleading-stage inference was that this counted as 

substantive economic discussions. 

Applying the guidance provided in Olenik, I find here that the Committee was not 

properly constituted from the Merger’s inception in a way that could take advantage of the 

cleansing effect proposed in Trados II. 

Here, the iSubscribed Investor Group first contacted the Board on September 14, 2018. 

At that point, the Committee— previously constituted to review financial options—had been 

abandoned. The 14D-9 details what occurred next. On September 18, Stanfield and Lev met with 

the iSubscribed Investor Group “to provide an overview of the Company and its financing needs, 

outline in broad terms how an acquisition of the Company might be approached, and gain an 

understanding of the iSubscribed Investor Group’s intentions.” Following this meeting, on 

September 20, “iSubscribed entered into a non-disclosure agreement with [the Company] and 

began a detailed due diligence process.” iSubscribed’s investment banker called Lev to discuss 

the potential acquisition on September 25. 

On September 26, the iSubscribed Investor Group formed WC SACD, and the next day a 

WC SACD representative met with Stanfield. According to the Amended Complaint, without 

“authority to negotiate on behalf of the Company or Board, Stanfield effectively told WC SACD 

that the Intersections Board would be receptive to an acquisition offer of $3.50 to $4.00 per 

share.” The 14D-9 maintains that Stanfield only gave his personal view of what price the 

directors would be amenable to “after emphasizing he did not have authority to negotiate on 

behalf of the Company.” Acquisition discussions then continued through the first week of 

October. At that point, the Board reconstituted the Committee, and as of the time WC SACD 

submitted its first offer, on October 9, the Board had “determined that it would not recommend a 

potential transaction . . . for approval by the Company’s stockholders, or otherwise approve a 

potential transaction . . .without a prior favorable recommendation by the Special Committee.” 

The Defendants point out that in Olenik, the parties’ involvement, pre-committee, was 

more extensive than here. There, the parties engaged in several months of due diligence and 

general acquisition discussions, while here it was weeks. There, the parties engaged in a joint 

valuation process to “fix[] the range” of values for the company and thereby “set the field of play 

for the economic negotiations to come.” Here, Stanfield, Intersections’ Chairman and CEO, told 

WC SACD to base an offer on the “independent value” rather than the trading price and gave a 
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range he thought would engage the Board. 

Acknowledging these factual differences, I find that at the pleading stage I can infer that 

this pre-Committee involvement, while more limited than in Olenik, likewise set the stage for 

future economic negotiations. This inference is strengthened by the fact that, as the Amended 

Complaint alleges, WC SACD came in at $3.50, the exact lower end of Stanfield’s suggestion, 

and raised its offer, once, to $3.68, just under the middle of the range he provided. And that was 

where the Merger closed. 

 Making the inference in favor of the Plaintiff, as I must, I find it conceivable that 

these discussions prior to the Committee’s reconstitution essentially formed a price collar that 

“set the field of play for the economic negotiations to come.” 

 Discovery may demonstrate otherwise. But the Amended Complaint adequately 

pleads the existence of substantive economic negotiations, pre-Committee, that raises a pleading-

stage inference that these discussions deprived the Committee of the full negotiating power 

sufficient to invoke the business judgement rule. 

To summarize, I find that to effectively cleanse a transaction under Trados II and its 

progeny, the special committee must be constituted ab initio, as in MFW. As described in Flood 

and examined in Olenik, this requires the committee’s empowerment prior to “substantive 

economic negotiations,” which include valuation and price discussions if such discussions “set 

the field of play for the economic negotiations to come.” The transaction here did not meet this 

requirement because the Amended Complaint adequately pleads that pre-Committee discussions 

plausibly created a price collar for the Merger and thus constituted substantive economic 

discussions. 

Next, the Defendants argue that the transaction is cleansed under Corwin because there is 

no controlling shareholder and the 14D-9 adequately discloses all material information, leading 

to an effective favorable vote of the unconflicted shares. Under Corwin, where a transaction 

without a conflicted controller “is approved by a fully informed, un-coerced vote of the 

disinterested stockholders, the business judgment rule applies.” In such a case, the informed and 

empowered corporate electorate has accepted the transaction in light of, and in spite of, any 

conflicts of interest or other fiduciary defects, and this Court will not second-guess such an 

informed vote by the corporate owners. 

In determining the materiality of missing (or misinforming) information at the pleading 
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stage, the Court asks whether “[i]t is reasonably conceivable that Plaintiff will be able to 

demonstrate a substantial likelihood that . . . reasonable . . . stockholders would have found this 

information to be important when deciding how to vote on the Merger.” If the information is the 

type that would be material—in other words, if it would “significantly alter the `total mix’ of 

information made available”— then “failure to disclose it in the Proxy undermines the cleansing 

effect of the stockholder vote under Corwin.” Counterbalancing the mandate for complete 

disclosure, of course, is recognition of the risk of inundating the stockholder with so much 

information that the proxy clouds, rather than clarifies, the stockholder’s decision. A complaint 

does not state a disclosure violation by noting picayune lacunae or “tell-me-more” details left 

out. Nonetheless, at this pleading stage I must decline to employ the business judgement rule so 

long as it is reasonably conceivable that the Amended Complaint has alleged misleading or 

missing disclosures in the Proxy that are material. 

The Defendants argue the Company’s 14D-9 discloses all material facts, and thus the 

well-informed stockholders had their choice between attractive alternatives: on the one hand, a 

112% premium over trading price; on the other hand, maintaining an equity stake in a company 

about to launch a historic flagship product. By contrast, the Plaintiff argues that the 14D-9 

actually suggested to the stockholders that if they did not approve the Merger, control would 

transfer to WC SACD. The Plaintiff also alleges missing material information regarding the 

Transaction and advisors. I find the Amended Complaint adequately alleges that the 14D-9 is 

materially incomplete, or materially misleading to stockholders, regarding the potential transfer 

of control. In addition, I find the 14D-9 omits material facts regarding the Committee’s 

engagement with financial advisors. 

“Under Delaware law, when a board chooses to disclose a course of events or to discuss a 

specific subject, it has long been understood that it cannot do so in a materially misleading way, 

by disclosing only part of the story, and leaving the reader with a distorted impression.” Put 

differently, “[p]artial disclosure, in which some material facts are not disclosed or are presented 

in an ambiguous, incomplete, or misleading manner, is not sufficient to meet a fiduciary’s 

disclosure obligations.”  A variation of this concept has sometimes been called the “buried facts” 

doctrine and rests on the idea that “[d]isclosure is inadequate if the disclosed information is 

`buried’ in the proxy materials.” Typically, a stockholder’s desire that information be presented 

earlier in the proxy or that it receive more emphasis will not suffice to demonstrate a material 
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inadequacy. If, however, a stockholder is sent on a “scavenger hunt” to dig up information one 

would expect to be stated clearly and in one place, the disclosure may be inadequate. In other 

words, proxies should be lucid, and not a game of Clue. 

The 14D-9 discloses a contractual right that WC SACD gained as a part of the Note 

Purchase Agreement: 

If there is a termination of the Merger Agreement . . . subject to NASDAQ listing 

requirements (including NASDAQ Listing Rule 5640), a majority of the Company 

Board will resign and Parent will have the right to designate directors to fill such 

vacancies (provided that one director so designated shall be an independent 

director designated by Loeb Holding Corporation) and to appoint the Chief 

Executive Officer of the Company. 

The 14D-9 also discloses that the Committee considered WC SACD’s right in determining 

whether to recommend the Merger: 

The Special Committee . . . also considered the following countervailing factors: . 

. . the fact that the Note Purchase Agreement provides that . . . in the event the 

Merger Agreement is terminated, other than by reason of a breach of such 

agreement by Purchaser, Purchaser has the right, subject to NASDAQ listing 

requirements and Commission rules, to designate a majority of the members of 

the Board of Directors and appoint the chief executive officer of the Company[.] 

Both these disclosures state succinctly that a rejection of the proposed Merger would result in a 

change of control in favor of WC SACD, leaving stockholders as equity holders in a controlled 

entity. The Proxy also provides that such a change in control is subject to NASDAQ Rule 5640. 

The 14D-9 further discloses what NASDAQ Rule 5640 is and its effect: 

NASDAQ Listing Rule 5640 . . . provides that voting rights of existing 

shareholders of publicly traded common stock registered under Section 12 of the 

Exchange Act cannot be disparately reduced or restricted through any corporate 

action or issuance. Thus, under current NASDAQ interpretative guidance, should 

a company allow an investor to nominate or designate directors at a level which 

is disproportionately greater than its aggregate ownership position, NASDAQ 

would view that corporate action as disparately reducing the voting power of the 

other shareholders. 
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Thus, under the NASDAQ rules, even though WC SACD had a contractual right to 

appoint a majority of the Board, it could only exercise this right commensurate with its 

ownership. To put it simply (as the Proxy itself could have): Under Rule 5640, WC SACD could 

only appoint a majority of the Board if it held a majority of the stock. The Intersections 

stockholder, assuming she read these disclosures correctly, would then need to discern WC 

SACD’s ownership stake at the effective time to determine whether WC SACD would be 

permitted to appoint a majority of the Board under its contractual right. The 14D-9 does not 

disclose this ownership percentage outright; however, as Defendants point out, the information 

needed to make the calculation can be located entirely within the Proxy materials. 

The stockholder can calculate the ownership and apply this information by following 

these steps: 

• The stockholder can glean the total number of outstanding shares pre-Merger 

from the first page of the14D-9: 24,428,246. 

• Then, the stockholder can review the Offer to Purchase for Cash All 

Outstanding Shares of Common Stock of Intersections Inc. (the “Offer to Purchase”). The 

Offer to Purchase is included as Exhibit (a)(1) to the 14D-9, and was “[i]ncluded in 

materials delivered to stockholders of the Company.” 

• Page 17 of the Offer to Purchase describes the conversion aspect of the Note 

Purchase Agreement. From this, the stockholder can learn that WC SACD gained the 

right to automatically convert its Notes into 13,215,859 shares of common stock. 

• Page 17 of the Offer to Purchase also conveys that all of the Notes in the Note 

Purchase Agreement are convertible into 14,977,974 shares of common stock. 

• From here, the stockholder can make the calculation: divide WC SACD’s 

number of converted shares by the sum of the outstanding shares and the total number of 

converted shares: 13,215,859 / (24,428,246 + 14,977,974) = .3354. 

• Thus, the stockholder can conclude that by exercising its conversion right in the 

Note Purchase Agreement, WC SACD can convert into approximately a 33.54% 

ownership stake. 

• Armed with WC SACD’s ownership percentage post-conversion, the 

stockholder can conclude that Rule 5640 would likely limit WC SACD’s contractual right 

to appoint a majority of directors to its ownership stake of approximately one-third 
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because otherwise “NASDAQ would view that corporate action as disparately reducing 

the voting power of the other shareholders.” 

Thus, a truly diligent Intersections stockholder could conclude from the 14D-9 and the 

exhibits provided that if she votes against the transaction, as long as NASDAQ Rule 5640 

applies—and no exceptions to the rule apply—her “no” vote will not result in the change of 

control that both the Note Purchase Agreement and the 14D-9 state is WC SACD’s contractual 

right. 

The question is whether this disclosure scheme is adequate to fulfill the Company’s duty 

to disclose all material facts and not materially mislead the stockholder. While the stockholder 

must be adroit to assemble the information, everything is included in materials sent to the 

stockholders. The Defendants cite our case law, in which this Court has held that “mere failure to 

organize the documents to meet [the] plaintiff’s best case scenario for maximizing the clarity of 

the information presented does not constitute the kind of omission or misleading half-truth” 

necessary for a materially inadequate disclosure. 

 Conversely, the Plaintiff notes that this Court has also held that “[d]isclosures are not 

supposed to take the form of a scavenger hunt,” and that a stockholder should not be required to 

“piece together the answer from information buried” in the disclosures. 

In this situation, and at this pleading stage, I find it reasonably conceivable that the 14D-9 

fails to adequately disclose material facts about WC SACD’s appointment rights in case of the 

Merger’s termination. Clearly, a potential that a “no” vote could lead to ownership of equity in a 

newly-controlled corporation is material to a stockholder’s decision on whether to sell her shares. 

The possibility that opposing the Merger will result in a newly controlled corporation is certainly 

part of the “total mix” of information a reasonable stockholder would take into account when 

making her decision. 

Here, the statements in the 14D-9 on their face suggest to a reasonable stockholder that 

WC SACD has a contractual right to control the Board if the vote is unfavorable. While it states 

that NASDAQ Rules apply and points to Rule 5640, it leaves the stockholder on her own to look 

past the impression of a contractual right to control that the 14D-9 creates, and to discern that the 

application of Rule 5640 might supersede this contractual outcome. Then, without guidance from 

the 14D-9, the stockholder must track down stock ownership numbers in the exhibits to complete 

the analysis. 
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For an issue as fundamental to a stockholder as an apparent decision between selling or 

holding subject to a change of control, I find the disclosure regarding WC SACD’s appointment 

rights was plausibly “presented in an ambiguous, incomplete, or misleading manner, [and] is not 

sufficient to meet a fiduciary’s disclosure obligations.” Either the stockholder would be unable to 

follow the necessary steps to conduct her analysis, in which case the disclosure is plausibly 

coercive because it suggests on its face a sell-or-change-of-control choice, or, in order to find out 

whether the vote is coercive, the stockholder is required to undergo the sort of fact-finding 

expedition into exhibits and listing rules that our case law discourages. 

In addition to the appointment rights issue, I find it reasonably conceivable that missing 

information regarding the exit of the first financial advisor hired to evaluate the acquisition 

would have been material to a reasonable stockholder. The Defendants point out that our law 

does not entertain “tell me more” disclosure claims where adequate disclosures have already 

been provided. The compressed timing of this transaction and the fairness opinion associated 

with it, however, create a context in which information regarding a hired financial advisor that 

walks away becomes plausibly material. Our Supreme Court has held that in making disclosures, 

a company ought to put itself in the shoes of what its own decisionmakers would want to know: 

“stockholders should not be expected to speculate about facts any reasonable board advisor or 

director would find to be of importance.” The missing information here is likely one such fact. 

According to the Amended Complaint, the Committee had recently employed Houlihan 

Lokey to advise it on potential financing transactions. Shortly after failing to enter such a 

transaction, the Board revived the Committee to consider WC SACD’s interest in an acquisition. 

The Committee hired a new advisor—a “nationally recognized investment banking firm” 

presumably not Houlihan Lokey— only after it received WC SACD’s final proposal for the 

transaction. Thus, the new financial advisor it hired after receiving the proposal walked into a 

nearly fully formed transaction and merely needed to approve it. A few days later, however, the 

new financial advisor mysteriously terminated the engagement. After a two day search, the 

Company hired North Point, which provided a fairness opinion eight days later. 

The Defendants argue that disclosures on this topic would be immaterial given the 

extensive disclosures regarding the North Point fairness opinion. I disagree. Houlihan Lokey was 

informed about the Company’s circumstances, but for undisclosed reasons was not retained. 

Instead, a second, “nationally recognized” financial advisor accepted the Committee’s 
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engagement. Presumably, it reviewed the Transaction in preparation to provide an opinion. It 

then walked away. An innocent inference is that it declined to participate due to unforeseen 

conflicts or other logistics that made it impossible to turn a fairness opinion around in a 

compressed timeframe. The Plaintiff’s inference is that the financial advisor found it could not 

approve the Transaction as it stood and so it walked away, and the Company chose not to 

disclose its disapproval. Either way, in evaluating the Transaction, the Board and North Point 

would themselves want to know why a well-known financial advisor voluntarily terminated an 

engagement and walked away from a fully formed transaction. It follows that so would a 

reasonable stockholder. The fairness opinion is perhaps the most material factor in a “sell/don’t 

sell” binary decision, and the reasons for going to a second—arguably a third—financial advisor 

here, in the context of a near-completed deal and a tight schedule, are not trivial. I do not find, 

given these unique circumstances, that the Plaintiff is merely asking “why” and requesting trivial 

information. I find it reasonably conceivable that such disclosures, not made here, are material. 

For the forgoing reasons, I find that the Transaction, approved by a board with half its 

directors standing on both sides, is subject, based on this pleading-stage record, to entire fairness 

review. The Plaintiff has pled facts making it reasonably conceivable that the Transaction was 

not entirely fair. Accordingly, the Defendants’ Motion to Dismiss is denied. An appropriate Order 

is attached. 

 

3.4.4 Notes	and	Question	on	MFW,	Corwin,	and	their	Progeny	
 
 1. MFW and Corwin, by their very nature, are standards that generally will be 

applied only in the context of litigation after an acquisition has been consummated, since most 

acquisitions that require a shareholder vote will be so choreographed as to have closing follow 

quickly after the final shareholder vote.  Setting aside your views on the role that shareholder 

approval should have in evaluating board liability, what reasons might there be to have a 

different standard of review for claims decided prior to rather than after a transaction closes? 

 2. “Coercion” in ordinary English carries with it a sense of being forcibly 

compelled by a third party to take an action against one’s own preferences.   For purposes of 

MFW / Corwin claims, however, it may mean instead, or as well, something more like a perfect 

exercise of free will at the moment of the shareholder vote.  Consider In re Pattern Energy 

Group Inc. Stockholders Litigation (C.A. No. 2020-0357-MTZ, May 6, 2021).  While an auction 
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process was ongoing, the target company needed to raise funds for two operating projects, doing 

so through an issuance of preferred stock.  The new preferred stock represented just under 10% 

of the post-investment voting shares of the target, and was purchased by a single, unaffiliated 

institutional investor.  In connection with the purchase, the investor agreed that, whatever the 

outcome of the target’s auction process, it would vote its shares in favor of the candidate 

recommended by the board. 

 The ultimate outcome of the auction process was challenged in shareholder litigation.  

The target board claimed, inter alia, that even if it had failed Revlon or had in some fashion 

breached its duty of loyalty, these defects were cleansed by a shareholder vote under Corwin.  

The Vice Chancellor, on a motion to dismiss, found that Corwin would not apply because the 

investor vote (without which a majority of disinterested shareholders would not have been 

obtained) was not uncoerced.   The investor had bound itself in advance to vote for the board 

candidate, and was not free to vote no or abstain. 

 Assume that, rather that committing itself to vote for the board-recommended buyer 

in its investment agreement with the target, the investor had instead made an equally binding 

commitment in a contract with a third-party.  Would its vote be treated as uncoerced for purposes 

of Corwin, all else being equal?  Would the issue in Pattern Energy have been better viewed as 

one of lack of independence / disinterestedness on the part of the investor? 

 3. Salladay was decided on a motion to dismiss, requiring the court to make 

certain assumptions that favored the plaintiffs.  If no more facts were put forward at trial than 

appear here, how would you expect the ab initio test to be decided?  How did Stanfield’s 

suggestion of a price range acceptable to the board compare to, for example, Van Gorkom’s 

suggestion of a price range to Pritzker in Smith v. Van Gorkom?   

 4. For a user-friendly one-page flow chart of the Delaware standards of review we 

have examined thus far, see the graphic posted by Troutman Sanders at this link:  

https://www.troutman.com/images/content/2/4/v3/244648/Delaware-Standards-of-Review-

updated-07-2020.pdf.  

 

 

3.4.5 Limits	on	Shareholder	Action	as	a	Takeover	Defense:		Blasius	Industries,	Inc.	v.	
Atlas	Corp.,	564	A.2d	651	(Del.	Ch.	1988)	
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ALLEN, Chancellor. 

 Two cases pitting the directors of Atlas Corporation against that company’s largest 

(9.1%) shareholder, Blasius Industries, have been consolidated and tried together. Together, these 

cases ultimately require the court to determine who is entitled to sit on Atlas’ board of directors. 

Each, however, presents discrete and important legal issues. 

 The first of the cases was filed on December 30, 1987. As amended, it challenges the 

validity of board action taken at a telephone meeting of December 31, 1987 that added two new 

members to Atlas’ seven member board. That action was taken as an immediate response to the 

delivery to Atlas by Blasius the previous day of a form of stockholder consent that, if joined in 

by holders of a majority of Atlas’ stock, would have increased the board of Atlas from seven to 

fifteen members and would have elected eight new members nominated by Blasius. 

 As I find the facts of this first case, they present the question whether a board acts 

consistently with its fiduciary duty when it acts, in good faith and with appropriate care, for the 

primary purpose of preventing or impeding an unaffiliated majority of shareholders from 

expanding the board and electing a new majority. For the reasons that follow, I conclude that, 

even though defendants here acted on their view of the corporation’s interest and not selfishly, 

their December 31 action constituted an offense to the relationship between corporate directors 

and shareholders that has traditionally been protected in courts of equity. As a consequence, I 

conclude that the board action taken on December 31 was invalid and must be voided. […] 

 

 Blasius is a new stockholder of Atlas. It began to accumulate Atlas shares for the first 

time in July, 1987. On October 29, it filed a Schedule 13D with the Securities Exchange 

Commission disclosing that, with affiliates, it then owed 9.1% of Atlas’ common stock. It stated 

in that filing that it intended to encourage management of Atlas to consider a restructuring of the 

Company or other transaction to enhance shareholder values. It also disclosed that Blasius was 

exploring the feasibility of obtaining control of Atlas, including instituting a tender offer or 

seeking “appropriate” representation on the Atlas board of directors. 

 Blasius has recently come under the control of two individuals, Michael Lubin and 

Warren Delano, who after experience in the commercial banking industry, had, for a short time, 

run a venture capital operation for a small investment banking firm. Now on their own, they 

apparently came to control Blasius with the assistance of Drexel Burnham’s well noted junk 
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bond mechanism. Since then, they have made several attempts to effect leveraged buyouts, but 

without success. 

 In May, 1987, with Drexel Burnham serving as underwriter, Lubin and Delano 

caused Blasius to raise $60 million through the sale of junk bonds. A portion of these funds were 

used to acquire a 9% position in Atlas. According to its public filings with the SEC, Blasius’ debt 

service obligations arising out of the sale of the junk bonds are such that it is unable to service 

those obligations from its income from operations. 

 The prospect of Messrs. Lubin and Delano involving themselves in Atlas’ affairs, was 

not a development welcomed by Atlas’ management. Atlas had a new CEO, defendant Weaver, 

who had, over the course of the past year or so, overseen a business restructuring of a sort. Atlas 

had sold three of its five divisions. It had just announced (September 1, 1987) that it would close 

its once important domestic uranium operation. The goal was to focus the Company on its gold 

mining business. By October, 1987, the structural changes to do this had been largely 

accomplished. Mr. Weaver was perhaps thinking that the restructuring that had occurred should 

be given a chance to produce benefit before another restructuring (such as Blasius had alluded to 

in its Schedule 13D filing) was attempted, when he wrote in his diary on October 30, 1987: 

13D by Delano & Lubin came in today. Had long conversation w/MAH & 

Mark Golden [of Goldman, Sachs] on issue. All agree we must dilute these 

people down by the acquisition of another Co. w/stock, or merger or 

something else. 

 Immediately after filing its 13D on October 29, Blasius’ representatives sought a 

meeting with the Atlas management. Atlas dragged its feet. A meeting was arranged for 

December 2, 1987 following the regular meeting of the Atlas board. Attending that meeting were 

Messrs. Lubin and Delano for Blasius, and, for Atlas, Messrs. Weaver, Devaney (Atlas’ CFO), 

Masinter (legal counsel and director) and Czajkowski (a representative of Atlas’ investment 

banker, Goldman Sachs). 

 At that meeting, Messrs. Lubin and Delano suggested that Atlas engage in a 

leveraged restructuring and distribute cash to shareholders. In such a transaction, which is by this 

date a commonplace form of transaction, a corporation typically raises cash by sale of assets and 

significant borrowings and makes a large one time cash distribution to shareholders. The 

shareholders are typically left with cash and an equity interest in a smaller, more highly 
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leveraged enterprise. Lubin and Delano gave the outline of a leveraged recapitalization for Atlas 

as they saw it. 

 Immediately following the meeting, the Atlas representatives expressed among 

themselves an initial reaction that the proposal was infeasible. On December 7, Mr. Lubin sent a 

letter detailing the proposal. In general, it proposed the following: (1) an initial special cash 

dividend to Atlas’ stockholders in an aggregate amount equal to (a) $35 million, (b) the aggregate 

proceeds to Atlas from the exercise of option warrants and stock options, and (c) the proceeds 

from the sale or disposal of all of Atlas’ operations that are not related to its continuing minerals 

operations; and (2) a special non-cash dividend to Atlas’ stockholders of an aggregate $125 

million principal amount of 7% Secured Subordinated Gold-Indexed Debentures. The funds 

necessary to pay the initial cash dividend were to principally come from (i) a “gold loan” in the 

amount of $35,625,000, repayable over a three to five year period and secured by 75,000 ounces 

of gold at a price of $475 per ounce, (ii) the proceeds from the sale of the discontinued Brockton 

Sole and Plastics and Ready-Mix Concrete businesses, and (iii) a then expected January, 1988 

sale of uranium to the Public Service Electric & Gas Company. (DX H.) 

 This written proposal was distributed to the Atlas board on December 9 and Goldman 

Sachs was directed to review and analyze it. 

 The proposal met with a cool reception from management. On December 9, Mr. 

Weaver issued a press release expressing surprise that Blasius would suggest using debt to 

accomplish what he characterized as a substantial liquidation of Atlas at a time when Atlas’ 

future prospects were promising. He noted that the Blasius proposal recommended that Atlas 

incur a high debt burden in order to pay a substantial one time dividend consisting of $35 million 

in cash and $125 million in subordinated debentures. Mr. Weaver also questioned the wisdom of 

incurring an enormous debt burden amidst the uncertainty in the financial markets that existed in 

the aftermath of the October crash. 

 Blasius attempted on December 14 and December 22 to arrange a further meeting 

with the Atlas management without success. During this period, Atlas provided Goldman Sachs 

with projections for the Company. Lubin was told that a further meeting would await completion 

of Goldman’s analysis. A meeting after the first of the year was proposed. 

 On December 30, 1987, Blasius caused Cede & Co. (the registered owner of its Atlas 

stock) to deliver to Atlas a signed written consent (1) adopting a precatory resolution 
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recommending that the board develop and implement a restructuring proposal, (2) amending the 

Atlas bylaws to, among other things, expand the size of the board from seven to fifteen 

members--the maximum number under Atlas’ charter, and (3) electing eight named persons to fill 

the new directorships. Blasius also filed suit that day in this court seeking a declaration that 

certain bylaws adopted by the board on September 1, 1987 acted as an unlawful restraint on the 

shareholders’ right, created by Section 228 of our corporation statute, to act through consent 

without undergoing a meeting. 

 The reaction was immediate. Mr. Weaver conferred with Mr. Masinter, the 

Company’s outside counsel and a director, who viewed the consent as an attempt to take control 

of the Company. They decided to call an emergency meeting of the board, even though a 

regularly scheduled meeting was to occur only one week hence, on January 6, 1988. The point of 

the emergency meeting was to act on their conclusion (or to seek to have the board act on their 

conclusion) “that we should add at least one and probably two directors to the board ...” (Tr. 85, 

Vol. II). A quorum of directors, however, could not be arranged for a telephone meeting that day. 

A telephone meeting was held the next day. At that meeting, the board voted to amend the 

bylaws to increase the size of the board from seven to nine and appointed John M. Devaney and 

Harry J. Winters, Jr. to fill those newly created positions. Atlas’ Certificate of Incorporation 

creates staggered terms for directors; the terms to which Messrs. Devaney and Winters were 

appointed would expire in 1988 and 1990, respectively. 

 In increasing the size of Atlas’ board by two and filling the newly created positions, 

the members of the board realized that they were thereby precluding the holders of a majority of 

the Company’s shares from placing a majority of new directors on the board through Blasius’ 

consent solicitation, should they want to do so. Indeed the evidence establishes that that was the 

principal motivation in so acting. 

 The conclusion that, in creating two new board positions on December 31 and 

electing Messrs. Devaney and Winters to fill those positions the board was principally motivated 

to prevent or delay the shareholders from possibly placing a majority of new members on the 

board, is critical to my analysis of the central issue posed by the first filed of the two pending 

cases. If the board in fact was not so motivated, but rather had taken action completely 

independently of the consent solicitation, which merely had an incidental impact upon the 

possible effectuation of any action authorized by the shareholders, it is very unlikely that such 
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action would be subject to judicial nullification. The board, as a general matter, is under no 

fiduciary obligation to suspend its active management of the firm while the consent solicitation 

process goes forward. 

 There is testimony in the record to support the proposition that, in acting on 

December 31, the board was principally motivated simply to implement a plan to expand the 

Atlas board that preexisted the September, 1987 emergence of Blasius as an active shareholder. I 

have no doubt that the addition of Mr. Winters, an expert in mining economics, and Mr. Devaney, 

a financial expert employed by the Company, strengthened the Atlas board and, should anyone 

ever have reason to review the wisdom of those choices, they would be found to be sensible and 

prudent. I cannot conclude, however, that the strengthening of the board by the addition of these 

men was the principal motive for the December 31 action. […] It is clear that the reason that Mr. 

Masinter advised [expanding the board] immediately rather than waiting for the January 6 

meeting was that he feared that the Court of Chancery might issue a temporary restraining order 

prohibiting the board from increasing its membership, since the consent solicitation had 

commenced. It is admitted that there was no fear that Blasius would be in a position to complete 

a public solicitation for consents prior to the January 6 board meeting. 

 In this setting, I conclude that, while the addition of these qualified men would, under 

other circumstances, be clearly appropriate as an independent step, such a step was in fact taken 

in order to impede or preclude a majority of the shareholders from effectively adopting the 

course proposed by Blasius. Indeed, while defendants never forsake the factual argument that 

that action was simply a continuation of business as usual, they, in effect, admit from time to 

time this overriding purpose. For example, everyone concedes that the directors understood on 

December 31 that the effect of adding two directors would be to preclude stockholders from 

effectively implementing the Blasius proposal. Mr. Weaver, for example, testifies as follows: 

Q: Was it your view that by electing these two directors, Atlas was preventing 

Blasius from electing a majority of the board? 

A: I think that is a component of my total overview. I think in the short term, yes, 

it did. 

Directors Farley and Bongiovanni admit that the board acted to slow the Blasius proposal 

down.  

 This candor is praiseworthy, but any other statement would be frankly incredible. The 
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timing of these events is, in my opinion, consistent only with the conclusion that Mr. Weaver and 

Mr. Masinter originated, and the board immediately endorsed, the notion of adding these 

competent, friendly individuals to the board, not because the board felt an urgent need to get 

them on the board immediately for reasons relating to the operations of Atlas’ business, but 

because to do so would, for the moment, preclude a majority of shareholders from electing eight 

new board members selected by Blasius. As explained below, I conclude that, in so acting, the 

board was not selfishly motivated simply to retain power. 

 There was no discussion at the December 31 meeting of the feasibility or wisdom of 

the Blasius restructuring proposal. While several of the directors had an initial impression that 

the plan was not feasible and, if implemented, would likely result in the eventual liquidation of 

the Company, they had not yet focused upon and acted on that subject. Goldman Sachs had not 

yet made its report, which was scheduled to be given January 6. 

 On January 6, the board convened for its scheduled meeting. At that time, it heard a 

full report from its financial advisor concerning the feasibility of the Blasius restructuring 

proposal. The Goldman Sachs presentation included a summary of five year cumulative cash 

flows measured against a base case and the Blasius proposal, an analysis of Atlas’ debt 

repayment capacity under the Blasius proposal, and pro forma income and cash flow statements 

for a base case and the Blasius proposal, assuming prices of $375, $475 and $575 per ounce of 

gold. 

 After completing that presentation, Goldman Sachs concluded with its view that if 

Atlas implemented the Blasius restructuring proposal (i) a severe drain on operating cash flow 

would result, (ii) Atlas would be unable to service its long-term debt and could end up in 

bankruptcy, (iii) the common stock of Atlas would have little or no value, and (iv) since Atlas 

would be unable to generate sufficient cash to service its debt, the debentures contemplated to be 

issued in the proposed restructuring could have a value of only 20% to 30% of their face amount. 

Goldman Sachs also said that it knew of no financial restructuring that had been undertaken by a 

company where the company had no chance of repaying its debt, which, in its judgment, would 

be Atlas’ situation if it implemented the Blasius restructuring proposal. Finally, Goldman Sachs 

noted that if Atlas made a meaningful commercial discovery of gold after implementation of the 

Blasius restructuring proposal, Atlas would not have the resources to develop the discovery. 

 The board then voted to reject the Blasius proposal. Blasius was informed of that 
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action. The next day, Blasius caused a second, modified consent to be delivered to Atlas. A 

contest then ensued between the Company and Blasius for the votes of Atlas’ shareholders. The 

facts relating to that contest, and a determination of its outcome, form the subject of the second 

filed lawsuit to be now decided. That matter, however, will be deferred for the moment as the 

facts set forth above are sufficient to frame and decide the principal remaining issue raised by the 

first filed action: whether the December 31 board action, in increasing the board by two and 

appointing members to fill those new positions, constituted, in the circumstances, an inequitable 

interference with the exercise of shareholder rights. 

 

 Plaintiff attacks the December 31 board action as a selfishly motivated effort to 

protect the incumbent board from a perceived threat to its control of Atlas. Their conduct is said 

to constitute a violation of the principle, applied in such cases as Schnell v. Chris Craft 

Industries, that directors hold legal powers subjected to a supervening duty to exercise such 

powers in good faith pursuit of what they reasonably believe to be in the corporation’s interest. 

The December 31 action is also said to have been taken in a grossly negligent manner, since it 

was designed to preclude the recapitalization from being pursued, and the board had no basis at 

that time to make a prudent determination about the wisdom of that proposal, nor was there any 

emergency that required it to act in any respect regarding that proposal before putting itself in a 

position to do so advisedly. 

 Defendants, of course, contest every aspect of plaintiffs’ claims. They claim the 

formidable protections of the business judgment rule. 

 They say that, in creating two new board positions and filling them on December 31, 

they acted without a conflicting interest (since the Blasius proposal did not, in any event, 

challenge their places on the board), they acted with due care (since they well knew the persons 

they put on the board and did not thereby preclude later consideration of the recapitalization), 

and they acted in good faith (since they were motivated, they say, to protect the shareholders 

from the threat of having an impractical, indeed a dangerous, recapitalization program foisted 

upon them). Accordingly, defendants assert there is no basis to conclude that their December 31 

action constituted any violation of the duty of the fidelity that a director owes by reason of his 

office to the corporation and its shareholders. 

 Moreover, defendants say that their action was fair, measured and appropriate, in 
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light of the circumstances. Therefore, even should the court conclude that some level of 

substantive review of it is appropriate under a legal test of fairness, or under the intermediate 

level of review authorized by Unocal Corp. v. Mesa Petroleum Co., defendants assert that the 

board’s decision must be sustained as valid in both law and equity. 

 

 One of the principal thrusts of plaintiffs’ argument is that, in acting to appoint two 

additional persons of their own selection, including an officer of the Company, to the board, 

defendants were motivated not by any view that Atlas’ interest (or those of its shareholders) 

required that action, but rather they were motivated improperly, by selfish concern to maintain 

their collective control over the Company. That is, plaintiffs say that the evidence shows there 

was no policy dispute or issue that really motivated this action, but that asserted policy 

differences were pretexts for entrenchment for selfish reasons. If this were found to be factually 

true, one would not need to inquire further. The action taken would constitute a breach of duty.  

 In support of this view, plaintiffs point to the early diary entry of Mr. Weaver, to the 

lack of any consideration at all of the Blasius recapitalization proposal at the December 31 

meeting, the lack of any substantial basis for the outside directors to have had any considered 

view on the subject by that time--not having had any view from Goldman Sachs nor seen the 

financial data that it regarded as necessary to evaluate the proposal--and upon what it urges is the 

grievously flawed, slanted analysis that Goldman Sachs finally did present. 

 While I am satisfied that the evidence is powerful, indeed compelling, that the board 

was chiefly motivated on December 31 to forestall or preclude the possibility that a majority of 

shareholders might place on the Atlas board eight new members sympathetic to the Blasius 

proposal, it is less clear with respect to the more subtle motivational question: whether the 

existing members of the board did so because they held a good faith belief that such shareholder 

action would be self-injurious and shareholders needed to be protected from their own judgment. 

 On balance, I cannot conclude that the board was acting out of a self-interested 

motive in any important respect on December 31. I conclude rather that the board saw the 

“threat” of the Blasius recapitalization proposal as posing vital policy differences between itself 

and Blasius. It acted, I conclude, in a good faith effort to protect its incumbency, not selfishly, 

but in order to thwart implementation of the recapitalization that it feared, reasonably, would 

cause great injury to the Company. 
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 The real question the case presents, to my mind, is whether, in these circumstances, 

the board, even if it is acting with subjective good faith (which will typically, if not always, be a 

contestable or debatable judicial conclusion), may validly act for the principal purpose of 

preventing the shareholders from electing a majority of new directors. The question thus posed is 

not one of intentional wrong (or even negligence), but one of authority as between the fiduciary 

and the beneficiary (not simply legal authority, i.e., as between the fiduciary and the world at 

large). 

 

 It is established in our law that a board may take certain steps--such as the purchase 

by the corporation of its own stock--that have the effect of defeating a threatened change in 

corporate control, when those steps are taken advisedly, in good faith pursuit of a corporate 

interest, and are reasonable in relation to a threat to legitimate corporate interests posed by the 

proposed change in control. Does this rule--that the reasonable exercise of good faith and due 

care generally validates, in equity, the exercise of legal authority even if the act has an 

entrenchment effect--apply to action designed for the primary purpose of interfering with the 

effectiveness of a stockholder vote? Our authorities, as well as sound principles, suggest that the 

central importance of the franchise to the scheme of corporate governance, requires that, in this 

setting, that rule not be applied and that closer scrutiny be accorded to such transaction. 

  

 The shareholder franchise is the ideological underpinning upon which the legitimacy 

of directorial power rests. Generally, shareholders have only two protections against perceived 

inadequate business performance. They may sell their stock (which, if done in sufficient 

numbers, may so affect security prices as to create an incentive for altered managerial 

performance), or they may vote to replace incumbent board members. 

 It has, for a long time, been conventional to dismiss the stockholder vote as a vestige 

or ritual of little practical importance. It may be that we are now witnessing the emergence of 

new institutional voices and arrangements that will make the stockholder vote a less predictable 

affair than it has been. Be that as it may, however, whether the vote is seen functionally as an 

unimportant formalism, or as an important tool of discipline, it is clear that it is critical to the 

theory that legitimates the exercise of power by some (directors and officers) over vast 

aggregations of property that they do not own. Thus, when viewed from a broad, institutional 
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perspective, it can be seen that matters involving the integrity of the shareholder voting process 

involve consideration not present in any other context in which directors exercise delegated 

power. 

 The distinctive nature of the shareholder franchise context also appears when the 

matter is viewed from a less generalized, doctrinal point of view. From this point of view, as 

well, it appears that the ordinary considerations to which the business judgment rule originally 

responded are simply not present in the shareholder voting context. That is, a decision by the 

board to act for the primary purpose of preventing the effectiveness of a shareholder vote 

inevitably involves the question who, as between the principal and the agent, has authority with 

respect to a matter of internal corporate governance. That, of course, is true in a very specific 

way in this case which deals with the question who should constitute the board of directors of the 

corporation, but it will be true in every instance in which an incumbent board seeks to thwart a 

shareholder majority. A board’s decision to act to prevent the shareholders from creating a 

majority of new board positions and filling them does not involve the exercise of the 

corporation’s power over its property, or with respect to its rights or obligations; rather, it 

involves allocation, between shareholders as a class and the board, of effective power with 

respect to governance of the corporation. This need not be the case with respect to other forms of 

corporate action that may have an entrenchment effect--such as the stock buybacks present in 

Unocal, Cheff or Kors v. Carey. Action designed principally to interfere with the effectiveness of 

a vote inevitably involves a conflict between the board and a shareholder majority. Judicial 

review of such action involves a determination of the legal and equitable obligations of an agent 

towards his principal. This is not, in my opinion, a question that a court may leave to the agent 

finally to decide so long as he does so honestly and competently; that is, it may not be left to the 

agent’s business judgment. 

 Plaintiff argues for a rule of per se invalidity once a plaintiff has established that a 

board has acted for the primary purpose of thwarting the exercise of a shareholder vote. Our 

opinions in Canada Southern Oils, Ltd. v. Manabi Exploration Co., and Condec Corporation v. 

Lunkenheimer Company could be read as support for such a rule of per se invalidity. Condec is 

informative. 

 There, plaintiff had recently closed a tender offer for 51% of defendants’ stock. It had 

announced no intention to do a follow-up merger. The incumbent board had earlier refused 
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plaintiffs’ offer to merge and, in response to its tender offer, sought alternative deals. It found and 

negotiated a proposed sale of all of defendants’ assets for stock in the buyer, to be followed up by 

an exchange offer to the seller’s shareholders. The stock of the buyer was publicly traded in the 

New York Stock Exchange, so that the deal, in effect, offered cash to the target’s shareholders. 

As a condition precedent to the sale of assets, an exchange of authorized but unissued shares of 

the seller (constituting about 15% of the total issued and outstanding shares after issuance) was 

to occur. Such issuance would, of course, negate the effective veto that plaintiffs’ 51% 

stockholding would give it over a transaction that would require shareholder approval. Plaintiff 

sued to invalidate the stock issuance. 

 The court concluded, as a factual matter, that: “... the primary purpose of the issuance 

of such shares was to prevent control of Lunkenheimer from passing to Condec....” The court 

then implied that not even a good faith dispute over corporate policy could justify a board in 

acting for the primary purpose of reducing the voting power of a control shareholder: 

Nonetheless, I am persuaded on the basis of the evidence adduced at trial 

that the transaction here attacked unlike the situation involving the purchase 

of stock with corporate funds  was clearly unwarranted because it 

unjustifiably strikes at the very heart of corporate representation by causing 

a stockholder with an equitable right to a majority of corporate stock to have 

his right to a proportionate voice and influence in corporate affairs to be 

diminished by the simple act of an exchange of stock which brought no 

money into the Lunkenheimer treasury, was not connected with a stock option 

plan or other proper corporate purpose, and which was obviously designed 

for the primary purpose of reducing Condec’s stockholdings in Lunkenheimer 

below a majority.  

A per se rule that would strike down, in equity, any board action taken for the primary 

purpose of interfering with the effectiveness of a corporate vote would have the 

advantage of relative clarity and predictability. It also has the advantage of most 

vigorously enforcing the concept of corporate democracy. The disadvantage it brings 

along is, of course, the disadvantage a per se rule always has: it may sweep too broadly. 

 In two recent cases dealing with shareholder votes, this court struck down board acts 

done for the primary purpose of impeding the exercise of stockholder voting power. In doing so, 
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a per se rule was not applied. Rather, it was said that, in such a case, the board bears the heavy 

burden of demonstrating a compelling justification for such action. 

 In Aprahamian v. HBO & Company, the incumbent board had moved the date of the 

annual meeting on the eve of that meeting when it learned that a dissident stockholder group had 

or appeared to have in hand proxies representing a majority of the outstanding shares. The court 

restrained that action and compelled the meeting to occur as noticed, even though the board 

stated that it had good business reasons to move the meeting date forward, and that that action 

was recommended by a special committee. The court concluded as follows: 

 The corporate election process, if it is to have any validity, must be conducted 

with scrupulous fairness and without any advantage being conferred or denied to 

any candidate or slate of candidates. In the interests of corporate democracy, 

those in charge of the election machinery of a corporation must be held to the 

highest standards of providing for and conducting corporate elections. The 

business judgment rule therefore does not confer any presumption of propriety on 

the acts of directors in postponing the annual meeting. Quite to the contrary. 

When the election machinery appears, at least facially, to have been manipulated 

those in charge of the election have the burden of persuasion to justify their 

actions.   

 In Phillips v. Insituform of North America, Inc., the court enjoined the voting of 

certain stock issued for the primary purpose of diluting the voting power of certain control 

shares. The facts were complex. After discussing Canada Southern and Condec in light of the 

more recent, important Supreme Court opinion in Unocal Corp. v. Mesa Petroleum Company, it 

was there concluded as follows: 

One may read Canada Southern as creating a black-letter rule prohibiting the 

issuance of shares for the purpose of diluting a large stockholder’s voting power, 

but one need not do so. It may, as well, be read as a case in which no compelling 

corporate purpose was presented that might otherwise justify such an unusual 

course. Such a reading is, in my opinion, somewhat more consistent with the 

recent Unocal case. 

In applying the teachings of these cases, I conclude that no justification has been 

shown that would arguably make the extraordinary step of issuance of stock for 
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the admitted purpose of impeding the exercise of stockholder rights reasonable in 

light of the corporate benefit, if any, sought to be obtained. Thus, whether our law 

creates an unyielding prohibition to the issuance of stock for the primary purpose 

of depriving a controlling shareholder of control or whether, as Unocal suggests 

to my mind, such an extraordinary step might be justified in some circumstances, 

the issuance of the Leopold shares was, in my opinion, an unjustified and invalid 

corporate act. 

Thus, in Insituform, it was unnecessary to decide whether a per se rule pertained or not. 

 In my view, our inability to foresee now all of the future settings in which a board 

might, in good faith, paternalistically seek to thwart a shareholder vote, counsels against the 

adoption of a per se rule invalidating, in equity, every board action taken for the sole or primary 

purpose of thwarting a shareholder vote, even though I recognize the transcending significance 

of the franchise to the claims to legitimacy of our scheme of corporate governance. It may be that 

some set of facts would justify such extreme action. This, however, is not such a case. 

 The board was not faced with a coercive action taken by a powerful shareholder 

against the interests of a distinct shareholder constituency (such as a public minority). It was 

presented with a consent solicitation by a 9% shareholder. Moreover, here it had time (and 

understood that it had time) to inform the shareholders of its views on the merits of the proposal 

subject to stockholder vote. The only justification that can, in such a situation, be offered for the 

action taken is that the board knows better than do the shareholders what is in the corporation’s 

best interest. While that premise is no doubt true for any number of matters, it is irrelevant 

(except insofar as the shareholders wish to be guided by the board’s recommendation) when the 

question is who should comprise the board of directors. The theory of our corporation law 

confers power upon directors as the agents of the shareholders; it does not create Platonic 

masters. It may be that the Blasius restructuring proposal was or is unrealistic and would lead to 

injury to the corporation and its shareholders if pursued. Having heard the evidence, I am 

inclined to think it was not a sound proposal. The board certainly viewed it that way, and that 

view, held in good faith, entitled the board to take certain steps to evade the risk it perceived. It 

could, for example, expend corporate funds to inform shareholders and seek to bring them to a 

similar point of view. But there is a vast difference between expending corporate funds to inform 

the electorate and exercising power for the primary purpose of foreclosing effective shareholder 
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action. A majority of the shareholders, who were not dominated in any respect, could view the 

matter differently than did the board. If they do, or did, they are entitled to employ the 

mechanisms provided by the corporation law and the Atlas certificate of incorporation to 

advance that view. They are also entitled, in my opinion, to restrain their agents, the board, from 

acting for the principal purpose of thwarting that action. 

 I therefore conclude that, even finding the action taken was taken in good faith, it 

constituted an unintended violation of the duty of loyalty that the board owed to the shareholders. 

I note parenthetically that the concept of an unintended breach of the duty of loyalty is unusual 

but not novel. […]   

 

 


