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8 The M&A Agreement:  Indemnification 

8.1 The Key Terms of Private Company M&A Indemnification 
 
 

8.1.1 Example	of	Indemnification	Provision	in	an	Asset	Purchase	Agreement	
 
Section 9. Indemnification. 
 
9.1 Indemnification by Sellers.  Sellers shall, jointly and severally, defend, indemnify, and 
hold harmless each of Buyer, its Affiliates and their respective officers, directors, employees, 
agents, advisers and representatives (collectively, the “Buyer Indemnitees”) from and against, 
and pay or reimburse the Buyer Indemnitees for, any and all Losses resulting from or arising out 
of: 

(i) any breach of or inaccuracy in any representation or warranty made by Sellers in 
this Agreement or in the certificate delivered pursuant to Section 7.2(a)(iii); 
(ii) any failure of Sellers  to perform any covenant or agreement herein; 
(iii) any expenses, costs, or other liabilities to be borne by Sellers  under Section 11.1  
(iv) any Excluded Liability; or 
(v) all claims asserted against the Purchased Assets or Buyer with respect to Sellers’s 
non-compliance with applicable bulk sale laws. 

Any Losses payable to Buyer or any other Buyer Indemnitee under this Section 9 may be offset 
against any payments owed by Buyer under the Holdback Note. 
 
9.2 Indemnification by Buyer.  Buyer shall defend, indemnify, and hold harmless Sellers  
(the “Seller Indemnitees”) from and against any and all Losses resulting from or arising out of: 

(a) any breach of or inaccuracy in any representation or warranty made by Buyer in 
this Agreement or in the certificate delivered pursuant to Section 7.3(a)(iii);  
(b) any failure of Buyer to perform any covenant or agreement herein; 
(c) any expenses, costs, or other liabilities to be borne by Buyer under Sections 4.9 or 
11.1; or 
(d) any Assumed Liability. 

 
9.3 Indemnification Procedures. 
 

(a) In the case of any claim asserted by a third party against a party entitled to 
indemnification under this Agreement (the “Indemnified Party”), a Notice of Claim shall be 
given by the Indemnified Party to the party required by this Agreement to provide 
indemnification (the “Indemnifying Party”) promptly after such Indemnified Party has actual 
knowledge of any claim as to which indemnity may be sought, and the Indemnified Party shall 
permit the Indemnifying Party (at the expense of such Indemnifying Party) to assume the defense 
of any claim or any Proceeding resulting therefrom; provided, that (i) counsel for the 
Indemnifying Party who shall conduct the defense of such claim or Proceeding shall be 
reasonably satisfactory to the Indemnified Party, and the Indemnified Party may participate in 
such defense at such Indemnified Party’s expense, and (ii) the failure of any Indemnified Party to 
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give a Notice of Claim as provided herein shall not relieve the Indemnifying Party of its 
indemnification obligation under this Agreement except to the extent that such failure results in a 
lack of actual notice to the Indemnifying Party and such Indemnifying Party is prejudiced as a 
result of such failure to give a Notice of Claim.  Except with the prior written consent of the 
Indemnified Party, such consent not to be unreasonably withheld, conditioned or delayed, no 
Indemnifying Party, in the defense of any such claim or Proceeding, shall consent to entry of any 
judgment or enter into any settlement that provides for injunctive or other nonmonetary relief 
affecting the Indemnified Party or that does not include as an unconditional term thereof, the 
giving by each claimant or plaintiff to such Indemnified Party of a release from all liability with 
respect to such claim or Proceeding.  In the event that the Indemnified Party shall in good faith 
determine that the Indemnified Party has available to it one or more defenses or counterclaims 
that are inconsistent with one or more of those of the Indemnifying Party in respect of such claim 
or any Proceeding relating thereto, the Indemnified Party shall have the right to engage 
independent legal counsel at the expense of the Indemnifying Party; provided, however, that the 
Indemnifying Party shall not be required to pay the fees and disbursements of more than one 
counsel for all Indemnified Parties in one jurisdiction.  In the event that the Indemnifying Party 
does not accept the defense of any matter as above provided, the Indemnified Party shall have 
the full right to defend against any such claim or demand, and shall be entitled to settle such 
claim or demand with the written consent of the Indemnifying Party, such consent not to be 
unreasonably withheld, conditioned or delayed.  In any event, Sellers and Buyer shall cooperate 
in the defense of any claim or Proceeding subject to this Section 9 and the records of each shall 
be available to the other with respect to such defense. 

 
(b) In the case of any Loss (other than a Loss resulting from a third party claim 

referred to in clause (a) of this Section 9.3) asserted to have been incurred by any Indemnified 
Party, such Indemnified Party shall deliver a Notice of Claim to the Indemnifying Party or 
Parties within a reasonable time after such Indemnified Party ascertains such Loss. 

 
(c) The amount of any Loss claimed pursuant to a Notice of Claim may be held back 

from amounts payable under the Holdback Note, and if payable hereunder may be offset against 
and reduce the principal amount of the Holdback Note, in each case subject to the terms and 
conditions set forth therein. 

 
9.4 Survival; Limitations on Indemnification.  
  

(a) Survival.  So long as a Notice of Claim for indemnification under clause (i) of the 
first sentence of Section 9.1(a) or clause (a) of Section 9.2 with respect to the representations and 
warranties contained herein is delivered prior to the termination of the respective survival 
periods set forth in this Section 9.4(a), the respective claim(s) shall survive notwithstanding the 
expiration of the survival periods set forth in this Section 9.4 or any statute of limitations or 
similar period that would otherwise apply under applicable Law.  The representations and 
warranties contained in this Agreement shall survive the execution and delivery of this 
Agreement, any examination by or on behalf of the parties hereto and the completion of the 
transactions contemplated herein, but only to the extent specified below: 

 
(i) except as set forth in clauses (ii), (iii) and (iv) below, the representations and 
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warranties contained in Section 2 shall survive for a period ending on the date that is 36 
months after the Closing Date; 
(ii) the representations and warranties contained in Section 2.14 shall survive until the 
expiration of the applicable statute of limitations; and 
(iii) the representations and warranties contained in Sections 2.1, 2.2, 2.4(a) and 2.5 
(together, the “Fundamental Representations and Warranties”) shall survive without 
limitation. 
 
(b) Limitation on Amount.  The Company  shall not be required to indemnify Buyer 

Indemnitees with respect to any claim for indemnification pursuant to clause (i) of the first 
sentence of Section 9.1(a) in respect of any breaches or inaccuracies in the representations and 
warranties of Sellers  as so referred to in such clause, unless and until the aggregate amount of all 
such claims under clause (i) of the first sentence of Section 9.1(a) exceeds $100,000, at which 
point the full amount of such claims shall be indemnifiable.  Except for claims for 
indemnification in respect of any breaches or inaccuracies in the Fundamental Representations 
and Warranties, in no event shall the aggregate indemnification to be paid by Sellers  under 
clause (i) of the first sentence of Section 9.1(a) exceed an aggregate amount equal to $1,000,000. 

 
(c) Tax Treatment of Indemnity.  For Tax purposes, the parties hereto agree to treat 

all payments made under this Section 9 as adjustments to the Purchase Price. 
 

9.5 Exclusive Remedy.  Except with respect to any Losses caused by fraud or 
intentional misrepresentation or omission, from and after the Closing, the sole and exclusive 
remedy for any party hereunder shall be indemnification in accordance with this Section 9.  
Notwithstanding the foregoing, this Section 9.5 shall not limit the rights of the parties to seek 
equitable remedies (including specific performance or injunctive relief). 

 
Losses:  liabilities, obligations, losses, fines, costs, expenses, royalties, Proceedings, deficiencies 
or damages (whether or not resulting from third party claims), including interest and penalties 
incurred with respect thereto and reasonable out-of-pocket expenses and reasonable attorneys’ 
and accountants’ fees and expenses incurred in the defense of any of the same or in asserting, 
preserving, or enforcing any of their respective rights hereunder.   
 

8.1.2 When	Is	the	Seller	Obligated	to	Indemnify:	Post	Holdings,	Inc.	v.	NPE	Seller	Rep	
LLC	(C.A.	No.	2017-0772-AGB)	(Del.	Ch.	2018)	

BOUCHARD, C. 

        In October 2016, Michael Foods of Delaware, Inc. acquired all of the shares of National 
Pasteurized Eggs, Inc. for approximately $93.5 million pursuant to the terms of a Stock Purchase 
Agreement. About one year later, Michael Foods and its parent company, Post Holdings, Inc., filed 
this action against the sellers and their representative asserting claims for fraud and for breach of 
representations and warranties in the agreement that form the basis of a demand for 
indemnification they made under the agreement. The sellers’ representative then filed 
counterclaims to enforce covenants in the agreement requiring the buyers to remit to the sellers’ 
representative approximately $974,000 in tax refunds and insurance proceeds pertaining to the pre-
closing period. 
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        The sellers’ representative has moved for judgment on the pleadings on its counterclaims. 
Michael Foods and Post Holdings oppose the motion on essentially two grounds. They argue that 
the obligation to remit the tax refunds and insurance proceeds in question should be excused by 
virtue of the sellers’ prior material breach of representations and warranties in the agreement. 
Relying on a netting provision in the section of the agreement governing tax refunds, they also 
argue that the agreement permits them to refuse to remit the tax refunds at issue because the amount 
of their indemnification claim in this action exceeds the amount of those tax refunds. 

        For the reasons discussed below, the court concludes that both of the buyers’ arguments fail 
as a matter of law and that the sellers’ representative is entitled to judgment on the pleadings on 
its counterclaims. The buyers’ prior material breach argument fails because, even if the sellers did 
materially breach the agreement, buyers cannot continue to accept the benefits of the contract—as 
they seek to do in this action through their claim for indemnification—while disclaiming their 
contractual obligation to remit the tax refunds and insurance proceeds to the sellers promptly after 
they were received. The buyers’ second argument fails because the agreement only permits 
indemnification payments that are “owed” to be netted against tax refunds and does not permit 
taking an offset for unliquidated claims for indemnification. […] 

        Plaintiff Post Holdings, Inc., a Missouri corporation, is a consumer packaged goods holding 
company headquartered in St. Louis, Missouri. Plaintiff Michael Foods of Delaware, Inc. 
(“Michael Foods”), a wholly owned subsidiary of Post Holdings, is incorporated in Delaware and 
headquartered in Minnetonka, Minnesota. Post Holdings and Michael Foods are referred to 
together at times as the “Buyers.” 

        Non-party National Pasteurized Eggs, Inc. (“NPE”) is a producer of pasteurized shell eggs 
based in Lansing, Illinois. Defendants Safe Egg LLC, The Marvin and Donna Aardema Family 
Partnership, Lost Creek Ranch, LLC, Brian Boomsma, Hopewell Ventures, L.P., R.W. Duffy Cox, 
Gregory M. West, Chuck Leis, Michael Smith, Jay Berglind, Hector Lara, and D. William Toone 
(collectively, the “Securityholders”) were stockholders of NPE before the transaction at issue in 
this case. The Securityholders are each parties to the Stock Purchase Agreement, which designates 
defendant NPE Seller Rep LLC, a Delaware limited liability company, as their representative (the 
“Seller Representative”). The Securityholders and the Seller Representative are referred to 
collectively at times as the “Sellers.” 

        On August 31, 2016, the Buyers and Sellers entered into a Stock Purchase Agreement (the 
“Agreement”) in which Michael Foods agreed to purchase all of the Securityholders’ shares of 
NPE stock for $93.5 million, subject to certain post-closing adjustments. The transaction closed 
on October 3, 2016. Post Holdings guaranteed “unconditionally the payment and performance of 
all of [Michael Foods’] obligations” in the Agreement. 

        The Agreement provides that the Securityholders would indemnify the Buyers after the 
closing for “all costs, losses, Taxes, Liabilities, obligations, damages, Actions, and expenses 
(whether or not arising out of third-party claims), including reasonable attorneys’ fees” that arise 
from “any inaccuracy in or breach of any representation or warranty made by [NPE] in or pursuant 
to this Agreement, any Ancillary Agreement, or in any certificate or other closing document 
delivered pursuant to this Agreement.” Under the terms of the Agreement and an accompanying 
Escrow Agreement, a $7.5 million escrow fund was established, which set aside funds to pay for 
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indemnification obligations. 

        The Agreement also obligates Michael Foods and NPE (as a subsidiary of Michael Foods 
after the closing) to remit to the Seller Representative certain tax refunds and insurance proceeds 
for the pre-closing period promptly after their receipt. Specifically, Section 6.7(e) of the 
Agreement, which deals with tax refunds, provides in relevant part that, subject to a netting 
provision discussed later in this opinion, Michael Foods shall pay to the Seller Representative any 
tax refund for the pre-closing period “within fifteen (15) days of receipt or entitlement thereto.” 
Section 6.8 of the Agreement, which deals with insurance proceeds, similarly provides in relevant 
part that NPE shall, “reasonably promptly after receipt thereof, pay to the Seller Representative . . 
. any net business interruption insurance proceeds . . . received by [NPE] after the Closing Date 
with respect to the matters described on Schedule 3.11(b).” 

        After the transaction closed, Buyers allegedly discovered various misrepresentations Sellers 
made during due diligence and in the Agreement itself. These alleged misrepresentations generally 
concern three subjects: (1) NPE’s compliance with immigration laws, (2) the condition of NPE’s 
production equipment, and (3) the production capacity of its pasteurizers. Buyers filed a claim 
notice asking for indemnification under the Agreement for the entire amount of the escrow fund 
based on these alleged misrepresentations. Sellers rejected this demand. 

        Since April 2017, Buyers have received various state and federal income tax refunds that are 
covered by Section 6.7 of the Agreement, totaling $552,395.86. Buyers also received during this 
period two payments of insurance proceeds covered by Section 6.8 of the Agreement, totaling 
$422,040.68 net of collection expenses. The combined total of the tax refunds and insurance 
proceeds at issue is $974,436.54. After Buyers failed to remit these tax refunds and insurance 
proceeds to Sellers, Sellers submitted claim notices for indemnification to Buyers, requesting that 
these amounts be remitted to Sellers. To date, Buyers have refused to do so. […] 

        The court will grant a motion for judgment on the pleadings under Court of Chancery Rule 
12(c) when “no material issue of fact exists and the movant is entitled to judgment as a matter of 
law.” The court must view the facts pleaded in the light most favorable to the non-moving party, 
and draw reasonable inferences in the non-moving party’s favor. The court, however, is not 
“required to accept as true conclusory assertions unsupported by specific factual allegations, 
particularly when those assertions do no[t] comport with the terms of a clear and unambiguous 
contract.” […] 

        It is undisputed that Michael Foods has not remitted to Sellers tax refunds and insurance 
proceeds relating to the pre-closing period in the amounts specified above, and that Post Holdings 
is obligated under the Agreement to guarantee Michael Foods’ payment obligations. Buyers 
opposition to the motion for judgment on the pleadings instead turns on two arguments that, in the 
court’s opinion, can be resolved as a matter of law and require entry of judgment in favor of the 
Seller Representative on both of its counterclaims. 

        Buyers’ primary argument for why they are not required to remit the tax refunds and insurance 
proceeds is based on a theory of prior material breach. Specifically, Buyers assert that because 
Sellers materially breached various representations and warranties in the Agreement, which were 
made “as of the date of [the] Agreement and as of the Closing,” the Buyers are excused from any 
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post-closing obligation to remit the tax refunds and insurance proceeds that otherwise might be 
owed under Sections 6.7 and 6.8 of the Agreement. 

        […] [E]ven assuming that Sellers did materially breach the Agreement, Buyers only could 
condition their non-performance on that breach if Buyers did not subsequently continue 
performing under the contract or indicate an intent to do so by seeking benefits from the contract. 
Sellers assert that because Buyers are seeking to retain the benefits of the Agreement, including 
by “pursuing contractual indemnification claims under the Agreement,” Buyers can no longer 
argue that their performance is excused by a material breach. I agree. […] Buyers have not 
expressed a belief that the contract is unenforceable nor have Buyers sought to rescind the 
Agreement. Instead, they have pressed for indemnification under the Agreement for alleged 
breaches of representations and warranties in the Agreement as well as for specific performance 
for release of the escrow fund. Because Buyers’ conduct clearly indicates a desire to continue to 
accept the benefits of the Agreement after Sellers’ alleged material breach, Buyers must continue 
to be bound by and to perform under the contract as well, irrespective of whether Sellers materially 
breached the Agreement. Accordingly, Buyers’ first line of argument against Sellers’ motion fails 
as a matter of law. 

        As a secondary matter, Buyers argue that the motion for judgment on the pleadings should be 
denied with respect to the tax refunds in question because Section 6.7(e) of the Agreement 
contemplates that Buyers may take an offset for the amount of any indemnification payment 
Sellers owe to Buyers. According to Buyers, because the amount of their indemnification claim 
against Sellers in this action far exceeds the amount of the tax refunds they received for the pre-
closing period, they are not obligated to remit those tax refunds to Seller Representative. This 
argument only applies to tax refunds and has no bearing on insurance proceeds relating to the pre-
closing period, which are governed by a different provision of the Agreement that does not permit 
such an offset. 

        The critical assumption underlying Buyer’s argument is that they “were excused when 
[Sellers] materially breached their representations and warranties” from remitting to Sellers the 
tax refunds in question as opposed to when their claim for indemnification has been liquidated. In 
my opinion, this interpretation cannot be squared with the plain language of the Agreement. 

        Section 6.7(e) of the Agreement provides, in relevant part, that: 

If [NPE], its Subsidiary, or an Affiliate thereof actually receives a credit with respect 
to, or refund of, any Tax paid by or on behalf of [NPE] or its Subsidiary with respect 
to any Pre-Closing Period or Pre-Closing Straddle Period or taken into account in 
determination of the Pre-Closing Tax Obligations, [Michael Foods] shall pay over to 
the Seller Representative (to be distributed by the Seller Representative to the 
Securityholders based upon their respective Allocable Portions) the amount of such 
refund or credit within fifteen (15) days of receipt or entitlement thereto . . . provided, 
that . . . [Michael Foods] shall only be required to pay the amount of any such refund 
net of (A) the amount of any indemnification payment owed by Securityholders to 
[Michael Foods] or [NPE] . . . . 

This provision clearly allows Buyers to reduce the amount of the tax refunds to be remitted to 
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Sellers by the amount of an “indemnification payment” that is “owed” by Sellers to Buyers. What 
this provision does not say is that Buyers may net from such tax refunds the amount of their 
unliquidated claims for indemnification. 

        At common law, “[a] contingent or unmatured obligation which is not presently enforceable 
cannot be the subject of set-off” or, put differently, “[t]here is no right to set-off of a possible 
unliquidated liability against a liquidated claim that is due and payable.” Delaware law, of course, 
“encourages parties to contract freely to create those contractual rights they see fit.” Thus, the 
parties certainly could have created a contractual right to permit Buyers to net against a tax refund 
to be remitted to Sellers the amount of an indemnification claim. In one case, for example, this 
court found that the parties had done so where the contract stated that a party may “set off all or 
any portion of the claimed amount of any . . . Direct Claim.” Here, however, the parties did not do 
so. Instead, the plain language of Section 6.7(e) expressly limits what Buyers can net against tax 
refunds to the amount of an indemnification payment that is “owed,” which implies that the 
“indemnification payment” in question is for a presently payable amount and not some uncertain 
amount that is contingent in nature. 

        Significantly, this interpretation is the only one that can be squared with the requirement in 
Section 6.7(e), quoted above, that the amount of a tax refund must be remitted “within fifteen (15) 
days of receipt or entitlement thereto.” This temporal requirement would be rendered meaningless 
as a practical matter if Buyers could use unliquidated indemnification claims to offset a tax refund 
they received, contrary to fundamental principles of contract construction that a contract be read 
as a whole and that meaning be given to all provisions. Put differently, allowing Buyers to hold 
tax refunds for an indeterminate and potentially prolonged period of time to resolve an 
indemnification dispute would be inconsistent with the contractual bargain reflected in Section 
6.7(e) that contemplates the remittance of tax refunds within a relatively short fifteen-day period 
after Buyers have received or become entitled to them. Giving meaning to all the provisions in the 
Agreement, the court concludes that the plain language of Section 6.7(e) supports Sellers’ position 
that Buyers cannot rely on the netting provision therein to avoid remitting the tax refunds at issue. 
[…]  

 
8.1.3 Notes	and	Questions	on	Post	Holdings	
 
1.  In Star Trek canon, there were at least 285 rules comprising the Ferengi Rules of Acquisition.  
Of these, the buyers in Post Holdings appear to have taken to heart the First:  “Once you have 
their money, you never give it back.”  Most purchasers would share their reluctance to hand over 
cash to the sellers when, in the purchaser’s view, the sellers owed them considerably more for 
damages suffered from the alleged misrepresentations.  As the court notes, the purchaser could 
have negotiated for an express right to offset claimed losses, and not just “owed” 
indemnification, against the amounts otherwise owed to the sellers.  How might you have drafted 
such a provision as purchaser counsel?  How would the sellers have reacted to having the 
amounts owed to them by a claimed loss that might never eventuate?  Was there already some 
mechanism available under the acquisition agreement in Post Holdings whereby one could have 
contracted such that buyer would not retain control of these cash payments owed to sellers, but 
they also would not pass into sellers’ possession until it was finally determined whether or not 
sellers’ owed indemnification for an actual breach? 
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2.  The payments owed by purchaser in this case are of a type that one may see more often in an 
asset deal that in a stock deal like this one.  Here, purchasers and sellers appear to have agreed 
that certain receivables and tax assets of the target business would be divided on a “my watch, 
your watch” basis – if they related to pre-closing operations, they would be paid over to the 
sellers even if received after closing.  Because this was a stock purchase, these payments needed 
to be set forth as an express payment covenant – remember that the receivables and other rights 
of the target entity are, all else being equal, unchanged by the fact that ownership of the entity 
changes.  How would the mechanics of this be drafted if the transaction were structured as an 
asset purchase? 
 
8.1.4 Winshall	v.	Viacom	Int’l	(C.A.	No.:	N15C-06-137	EMD	CCLD)	(Del.	Super.	2019)	

        […] Viacom requests reconsideration because the Court did not address one of Viacom’s 
arguments in partially dismissing Count I in the Complaint. Specifically, Viacom notes that the 
Court did not address its argument that Mr. Winshall’s indemnification claims exceed the 
contractual cap on indemnification claims in Section 8.6(b) of the Merger Agreement. Viacom 
contends that this is an independent justification to dismiss the remaining portion of Count I. In 
response, Mr. Winshall argues that Section 8.6(b) is not a contractual cap and so does not bar 
Viacom from indemnifying Mr. Winshall for attorneys’ fees and costs. 

[…] 

Viacom. Viacom asserts that Viacom is only obligated to pay Mr. Winshall and the other 
Harmonix Shareholders the amount of the Merger Consideration under the Merger Agreement. 
According to Viacom, Section 8.6(b) simply clarifies that Viacom may pay part of the amount of 
the Merger Consideration in the form of indemnification fees. Viacom notes (and the record 
demonstrates) that Viacom has fully paid the Merger Consideration. Therefore, Viacom contends 
that the Court should dismiss Mr. Winshall’s claim because Viacom has already satisfied its 
indemnification obligations. 

        Viacom further argues that, even if the Court finds that Section 8.6(b) is ambiguous, all 
extrinsic evidence suggests that the parties intended to limit Viacom’s payments to the amount of 
the Merger Consideration. To support this proposition, Viacom cites the deposition testimony of 
Gregg Walker, Viacom’s primary businessperson in the negotiations of the Merger Agreement, 
and Michael Fricklas, Viacom’s General Counsel at the time the parties negotiated the Merger 
Agreement. Mr. Walker and Mr. Fricklas testified that the purpose of the indemnification provision 
was to assure payment of the Merger Consideration. Specifically, Mr. Walker testified that it is 
unusual for a buyer to indemnify a seller. Mr. Walker also explained that the parties capped 
Viacom’s indemnification obligation at the “unpaid amount of the Merger Consideration then 
payable” because the Merger Consideration was not fixed in amount or in time. For example, the 
Merger Consideration at the time the parties executed the Merger Agreement in 2006 was $175 
million. The Merger Consideration increased when Viacom made the 2007 and 2008 Earn-Out 
Payments. Mr. Fricklas testified that the parties’ intention in drafting Section 8.6(b) was that “once 
the [M]erger [C]onsideration was paid, there [would be] no additional amounts that could be 
subject to payment under indemnification.” 
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Viacom also claims that Mr. Winshall’s interpretation of Section 8.6(b) would lead to an 
absurd result. For example, each time an Earn-Out amount was determined, Viacom’s obligation 
would double: the amount of the Earn-Out plus another amount equal to the Earn-Out. 

In Viacom’s Letter, Viacom avers that Section 8.6 does not contain an explicit fee-shifting 
provision, so Mr. Winshall is not entitled to attorneys’ fees. Finally, in Viacom’s Letter, Viacom 
claims that Viacom’s interpretation of Section 8.6(b) does not render the term “Losses” a nullity 
because “Losses” is used elsewhere in the Merger Agreement. 

Mr. Winshall. Mr. Winshall asserts that Viacom must (1) pay the Merger Consideration, 
and, in addition, (2) indemnify the Harmonix Shareholders for Losses in the amount of the unpaid 
Merger Consideration at the time the indemnification claim accrued. 

To support its proposition, Mr. Winshall claims that Viacom’s interpretation would render 
Section 8.6(b) a nullity because Viacom already had an obligation to pay the Merger 
Consideration. Second, Mr. Winshall asserts that Viacom’s interpretation is unreasonable because 
it ignores the term “Losses” which refers to a category of money that is separate from the Merger 
Consideration. Third, Mr. Winshall contends that Section 8.6(b) does not create an implied 
indemnification cap, as Viacom argues it does. Mr. Winshall notes that the parties defined the term 
“Indemnification Cap Amount” in Section 8.2(c)(ii) to limit the Harmonix Shareholders’ 
obligations and the parties would have defined a similar term if they had intended to create an 
indemnification cap for Viacom. 

Fourth, Mr. Winshall argues that Viacom’s extrinsic evidence is not helpful to the Court 
because it merely reveals Viacom’s unexpressed, unilateral and after-the-fact intentions in 
negotiating the Merger Agreement. Mr. Winshall also alleges that Mr. Fricklas’ testimony does 
not state that Viacom is only liable for the Merger Consideration. Instead, Mr. Fricklas’ testimony 
suggests that, once Viacom has indemnified the Harmonix Shareholders for Losses in the amount 
of the unpaid Merger Consideration, Viacom is no longer liable. 

In Mr. Winshall’s Letter, Mr. Winshall supplements his argument by, among other things, 
(i) claiming that Viacom’s interpretation of Section 8.6(b) renders the term “Losses” a nullity, (ii) 
citing White v. Curo Texas Holdings, LLC to argue that Section 8.6(b) does not clearly create an 
indemnification cap, and (iii) citing Stifel Financial Corp. v. Cochran, for the proposition that 
indemnification is not complete unless Mr. Winshall receives attorneys’ fees. 

DISCUSSION 

The provision at issue is Section 8.6 of the Merger Agreement. Section 8.6 provides as 
follows: 

(a) Indemnification. Subject to the limitations set forth in this Article VIII, from and 
after the Effective Time, each of Parent [Viacom] and MergerCo, jointly and 
severally, shall indemnify, defend and hold harmless each Merger Consideration 
Recipient [Mr. Winshall and the other Harmonix Shareholders] against any and all 
Losses actually incurred or suffered by any such Merger Consideration Recipient as 
a result of: 
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(i) the breach of any representation or warranty of Parent or MergerCo 
set forth in this Agreement or in any Ancillary Document; and 
 
(ii) the breach of any covenant or agreement of Parent or MergerCo 
contained in this Agreement or in any Ancillary Document. 

 
(b) Certain Limitations. Parent and MergerCo shall not be obligated to indemnify 
any Merger Consideration Recipient pursuant to Section 8.6(a) to the extent the 
aggregate amount of all indemnifiable Losses exceeds the aggregate unpaid amount 
of the Merger Consideration then payable. 

“Losses” are defined in the Merger Agreement as: 

any and all losses, liabilities, damages, claims, awards, judgments, diminution in 
value, Taxes, fees, costs and expenses (including reasonable attorneys’ fees and 
expenses, expenses of investigation, defense, prosecution and settlement of claims 
(including any claims under Article VIII hereof), court costs or enforcement of the 
provisions of this Agreement) suffered or incurred by such Person, plus any interest 
that may accrue on the foregoing. 

The Court finds that Section 8.6(b) is unambiguous. As such, the Court will apply Section 
8.6(b) as drafted and not consider extrinsic evidence to determine the meaning of Section 8.6(a). 
The Court, however, does not find that Section 8.6(b) is a fee shifting provision that awards a party 
its attorneys’ fees and expenses on first-party claims. 

Reading Section 8.6(b) to mean that Viacom’s obligations were capped on all claims when 
Viacom paid the Merger Consideration would be to construe Section 8.6 too broadly as it relates 
to the issues here. This is clear because Viacom was obligated to pay the Merger Consideration 
under other provisions of the Merger Agreement. Section 8.6 only applies to indemnifiable 
“Losses.” 

In White v. Curo Texas Holdings, LLC, the Delaware Court of Chancery found that an 
indemnification provision, which the defendant alleged was an indemnification cap, did not bar 
the plaintiffs’ claims for advancement. Specifically, the Court of Chancery held that the 
indemnification provision did not limit the plaintiffs’ recovery because when the provision was 
“read within the structure of the [ ] Agreement as a whole, the obvious purpose of [the provision] 
is to provide a monetary remedy for commitments under the [ ] Agreement other than commitments 
to pay sums of money set forth in other sections of the [ ] Agreement.” 

In addition, in the White case, the Court of Chancery rejected the defendant’s argument that 
the indemnification provision was a cap on advancement claims because: 

[I]f [the defendant] were correct and the parties wanted to place a ceiling on the 
amount of advancements that [the plaintiffs] could obtain from [the defendant], then 
the drafters of the [ ] Agreement chose an implausibly circuitous and tortured means 
of implementing that agreement. The most straightforward way to accomplish that 
result would be to say [ ] that there is a cap on the amount of money that [the 
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defendant] was obligated to advance. 

Here, as in White, the purpose of Section 8.6 is for Viacom to indemnify the Harmonix 
Shareholders for Losses arising from Viacom’s breach of representations, warranties or covenants 
in the Merger Agreement. The purpose of Section 8.6 is not to cap claims otherwise payable under 
the Merger Agreement or to reiterate that Viacom is obligated to pay the Merger Consideration. 

The Court agrees with the reasoning set out in White. Reading Section 8.6 to mean that the 
parties intended to cap Viacom’s liability at the Merger Consideration is implausibly circuitous. 
The parties could have stated that Viacom’s liability is capped at the Merger Consideration, if the 
parties intended to impose such a cap. Instead, the parties chose to include an indemnification 
provision and then to place limitations on the indemnification provision. These limitations show 
that the parties intended for Viacom to pay (1) the Merger Consideration, and, in addition, (2) 
indemnify the Harmonix Shareholders for Losses in the amount of the unpaid Merger 
Consideration at the time the indemnification claim accrued. 

However, the Court finds that Mr. Winshall is not entitled to attorneys’ fees under Section 
8.6. Admittedly, the Court struggled with the Viacom’s argument that Section 8.6—which allows 
for attorneys’ fees and expenses—would be unavailable to Mr. Winchell when it became necessary 
for him hire attorneys to compel Viacom to pay the Merger Consideration. Section 8.6, at first 
blush, reads that there is a limitation on the aggregate amount of indemnifiable losses and, because 
that limitation is the Merger Consideration, any fees and expenses occurred by Mr. Winchell in 
recovering the Merger Consideration from Viacom would not be recoverable as those amounts 
would always be in excess of the Merger Consideration. The Court found this interpretation, at the 
very least, twisted. Oral argument at the Hearing did not necessarily help the Court on this point. 
Both parties’ arguments were plausible and implausible. 

This internal inconsistency or conundrum would be true, though, only if Section 8.6 were a 
fee shifting provision as to first-party claims. But, Section 8.6 is not a fee-shifting provision as to 
first-party claims. As drafted, Section 8.6 applies to third-party claims. It is for this reason that 
reargument is appropriate—the Court overlooked legal principles that would have a controlling 
effect. 

Delaware courts follow the “American Rule” that parties are responsible for their own 
attorneys’ fees. An exception to the American Rule is that parties may shift fees to another party 
through a contractual provision. “The fee-shifting provision must be a clear and unequivocal 
agreement in connection with a dispute between parties involving a failure to fulfill obligations 
under the contract.” 

In TranSched Systems Ltd. v. Versyss Transit Solutions, LLC, the Court held that there is a 
presumption that the term “indemnify” in standard indemnity provisions applies to third-party 
claims, rather than to first-party claims. Otherwise, the Court found, standard indemnification 
provisions would “swallow the [American] Rule.” The indemnification provision must 
unequivocally state that it applies to suits between the parties to apply to first-party claims. In the 
TranSched Systems Ltd. case, the Court held that a very similar indemnification provision applied 
only to third-party claims. That indemnity provision stated: 
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In the event [defendant] breaches (or in the event any third party alleges facts that, if 
true, would mean [defendant] has breached) any of its representations, warranties, 
and covenants contained in this Agreement, and provided that [plaintiff] makes a 
written claim for indemnification against [defendant] within such survival period, 
then [defendant] shall jointly and severally indemnify and hold harmless [plaintiff] 
from and against the entirety of any Adverse Consequences [plaintiff] may suffer 
through and after the date of the claim for indemnification (including any Adverse 
Consequences [plaintiff] may suffer after the end of any applicable survival period) 
resulting from, arising out of, relating to, in the nature of, or caused by the breach (or 
the alleged breach). 

“Adverse Consequences” included attorneys’ fees. 

Here, there is no explicit language that Section 8.6(b) applies to the reimbursement of 
attorneys’ fees and expenses on first-party claims between the parties. Instead, Section 8.6(b) 
applies to third-party claims brought against the parties relating to indemnifiable Losses. Both 
Viacom and Mr. Winshall were represented by sophisticated counsel that know how to draft a 
general indemnification and, most likely, a fee shifting provision under Delaware law. 
Accordingly, the Court will follow the reasoning in TranSched Systems Ltd. and find that Mr. 
Winshall is not entitled to attorneys’ fees. […] 

 
8.1.5 Notes	and	Questions	on	Winshall	
 
1.  Did Winshall leave you confused?  Well it might.  Although the quality of opinions in 
Delaware Superior Court may not always be at that of the Chancery Court or Supreme Court, the 
real issue here is that the court was burdened by what was a remarkably murky bit of 
draftsmanship on the part of the respective transaction counsels.  The court’s decision makes 
what is probably the best interpretation of the given language as to capping the liability for 
indemnification, but it is rare that one will ever find a maximum limit on indemnification 
expressed in terms of the outstanding balance of the purchase price.  More customary is some 
fixed amount or percentage – e.g., the maximum liability of any party to another party for 
indemnification is equal to 25% of the agreed purchaser price.  What do you think the parties 
were attempting to achieve as a business matter with this cap? 
 
2.  But let us keep our eyes on the prize here – it may seem a bit self-serving, but the real interest 
of Winshall for M&A lawyers is what it says about our ability to have our client’s legal fees 
reimbursed by the other party if it becomes necessary to take an indemnity claim to court.  And 
in fairness, when one may incur millions of dollars in legal fees in an indemnity action (on top of 
whatever is spent defending an underlying third-party claim), the inclusion of these fees in an 
indemnity award is a matter of great interest to the indemnified client as well.  Here, 
notwithstanding that the definition of Losses included “enforcement of the provisions of this 
Agreement,” the court found that indemnified Losses only included attorney’s fees that arose in 
connection with Third Party Claims (for example, a former employee’s lawsuit that wasn’t 
disclosed to the purchaser) and not first party claims (you told me a piece of equipment was 
worth $2 million and it was only worth $1 million).  Do you agree with the court’s reading of the 
agreement?  How would you have drafted this to make it clear that an indemnified party could 
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include in the losses that it recovers from the indemnifying party on a first-party claim its 
attorney’s fees in enforcing the indemnification claim? 
 
3.  One prominent attorney-blogger, in discussing yet another case in which a Delaware court 
found that the attorney fee’s language in an indemnification provision wasn’t quite specific 
enough, has suggested that instead of imbedding the right to recover the costs of enforcing 
indemnification rights within the definition of “Losses” in the indemnification provisions, M&A 
drafters should instead put these concepts into a separate fee-shifting clause.  (Glenn West, 
https://privateequity.weil.com/features/the-first-party-third-party-claim-distinction-in-
indemnification-provisions (December 2020).)  This, he suggests, would lift some of the drafting 
burden that accompanies the “historical baggage” of court interpretation of indemnification 
provisions.   
 
Why isn’t this something already common in acquisition agreements? What is the key difference 
between saying (a) if a party is entitled to indemnification from the other party and has to sue the 
other party to enforce its right to indemnification, the indemnified party’s enforcement costs are 
included in the losses that the indemnifying party must pay, and (b) in an indemnity action 
between the parties, the losing party must pay the prevailing party’s legal fees and expenses?  
Who is most likely to bring an indemnity action?  What happens if the putative indemnifying 
party is successful in its defense and found not to owe indemnity? 
 
Note that even the move of the attorney’s fee language to a separate provision would not relieve 
the drafter of the need for extreme clarity and care in its writing.  As observed in the leading 
New York case in this area, Hooper Associates, Ltd. v. AGS Computers, Inc., 548 N.E.2d 903 
(N.Y. 1989): “Inasmuch as a promise by one party to a contract to indemnify the other for 
attorney's fees incurred in litigation between them is contrary to the well-understood rule that 
parties are responsible for their own attorney's fees, the court should not infer a party's intention 
to waive the benefit of the rule unless the intention to do so is unmistakably clear from the 
language of the promise.” 

 

8.1.6 Atlantic	Refining	&	Marketing	Corp.	v.	Atlantic	Richfield	Co.,	2008	NY	Slip	Op	
30280(U)	(N.Y.	Sup.	Ct.	1/16/2008),	2008	NY	Slip	Op	30280	(N.Y.	Sup.	Ct.	2008)	

RICHARD B. LOWE, Judge. 

In this action alleging breach of an indemnity defendants Atlantic Richfield Company 
(“ARCO”), BP America, Inc., and BP North America, Inc.1 move, pursuant to CPLR 3211(a)(1) 
and (7) to dismiss the complaint. 

COMPLAINT 

The complaint alleges that in 1985, plaintiff, Atlantic Refining and Marketing 
Corporation’s (“Atlantic”) parent, Atlantic Petroleum Corporation, (“APC”) purchased assets, 
including an oil refinery located in Philadelphia, Pennsylvania, from ARCO. APC then assigned 
its rights under the Purchase Agreement to Atlantic2. 
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In Article 14.1.3 of the Purchase Agreement, ARCO agreed to fully defend, and indemnify 
Atlantic for: 

 All loss, liability, damage, deficiency, or expense, including attorney’s fees, 
resulting from any misrepresentation, breach of warranty or covenant, default or 
non-fulfillment of any representation, warranty, covenant, agreement, condition or 
other provision on the part of the Seller under this Agreement. 

One of the many warranty provisions to which Article 14.1.3 applied was Article 5.32 of 
the Purchase Agreement which states that Arco had: 

[M]aintained and managed the [Refinery], including any materials contained or 
deposited therein or thereon, in a manner in which [ARCO] reasonably believed at 
the time of the activity would protect the health of the workers, the public and the 
environment, and which was in compliance with all laws. 

In Article 14.1.8 of the Purchase Agreement, ARCO undertook to indemnify Atlantic 
against “all claims, suits, proceedings, demands, assessments, judgments, costs and fees, including 
attorney fees relating to [ARCO]’s ownership, operation, or conduct of the BUSINESS up to 
closing, or to [ARCO]’s ownership or transfer of the Assets up to the Closing Date.” 

On September 1, 1989, Atlantic leased the refinery to Sunoco3, an affiliated company. In 
paragraph 17(c) of the refinery lease, Atlantic indemnified Sunoco with respect to matters covered 
by ARCO’s indemnity obligations to Atlantic. 

Plaintiff alleges that in 2000, a sudden rupture in the carbon steel piping in an oil refining 
unit at the refinery resulted in the release of hydrogen-rich gas, that exploded and caused a fire that 
damaged not only the reformer and the refinery but also caused property damage to approximately 
250 homes located outside of the refinery. Following the fire, Sunoco shut down the refinery for 
approximately one month to repair the damage to the facility and replace the piping in the oil 
refining unit. 

Plaintiff alleges that the explosion and fire occurred because, in 1978, ARCO undertook a 
major redesign and reconstruction of the subject oil refining unit that included the installation of 
carbon steel piping. Plaintiff claims that carbon steel piping is vulnerable to chemical and physical 
changes if it is exposed to hydrogen at temperatures and pressures in excess of certain operating 
limits that are designated in an industry standard known as the “Nelson Curves”. Contact between 
the carbon steel piping and hydrogen under conditions that are in excess of the operating limits 
designated by the Nelson Curves results in High Temperature Hydrogen Attack (“HTHA”), that 
leads to deterioration of the carbon steel piping over time causing microscopic fissures, bubbles 
and cavities that arc not apparent through visual inspection but which ultimately lead to rupture of 
the pipe. 

Plaintiff contends that at the time that ARCO installed the carbon steel pipe, the American 
Petroleum Institute (“API”) recommended against installing carbon steel piping under conditions, 
such as those in the subject oil refining unit, because the carbon steel piping would cause HTHA 
based on the Nelson Curves. Plaintiff also claims that in 1980, ARCO acknowledged, in an internal 
memo, that the high operating temperatures at the refinery would place ARCO’s carbon steel 
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piping at risk. 

Pursuant to the indemnification provision in the lease agreement between Atlantic and 
Sunoco, plaintiff has reimbursed Sunoco for its costs, losses, damages in the amount of 
$14,917,968. In August of 2000, Sunoco, Inc., the ultimate parent of APC, Atlantic and Sunoco, 
provided ARCO with written notice of the claims and of ARCO’s alleged indemnification 
obligation. In January, 2005, ARCO responded to Sunoco Inc.’s notice denying that it had any 
indemnification obligation for the money that Atlantic paid to Sunoco. 

CONTENTIONS 

In support of the motion to dismiss, defendants argue that ARCO sold the refinery to APC 
with the understanding that Atlantic would operate the refinery and, on that basis, ARCO extended 
indemnities to Atlantic for certain claims, including the indemnities under Articles 14.1.3 and 
14.1.8. ARCO claims that, at the time it entered into the Purchase Agreement with Atlantic, it did 
not contemplate or intend that Atlantic would lease the refinery to Sunoco and that expenses arising 
out of Atlantic’s voluntary agreement to indemnify Sunoco do not relate to Atlantic’s operation of 
the refinery and are not within the scope of ARCO’s indemnity. 

In opposition to dismissal, plaintiff argues that the broad indemnity provisions in the 
Purchase Agreement must be interpreted to include Atlantic’s payment to Sunoco which is within 
the scope of ARCO’s indemnities; that Atlantic’s ongoing management and operation of the 
refinery was not a condition precedent to application of the indemnities; and that it is the custom 
and practice in the petroleum industry that companies, such as Atlantic, that own refineries, hire 
other entities or have contractual arrangements with other companies to operate the refineries and 
that at the time of the explosion and fire Atlantic still owned the refinery even though the refinery 
was being operated through an affiliated company. 

DISCUSSION 

        A. Legal Standard 

[…] Consistent with the fundamental principles of contract interpretation in New York, the 
right “to recover indemnification in the basis of a contract provision, depends upon the intent of 
the parties and the manner in which that intent is expressed in the contract.”  

Here, reading the Purchase Agreement as a whole and considering the sharply contested 
averments of the parties, the court finds that it is unable to determine the intent of the parties from 
the four corners of the contract and therefore an issue of fact exists as to whether indemnification, 
in the situation presented here, was contemplated by the parties.  

In this case, the contract’s ambiguity does not arise from the particular language of the 
indemnity provision, but from the ambiguity in the larger contract about whether the terms and 
conditions of the Purchase Agreement were specific to APC and Atlantic. Defendants cite to 
several sections of the Purchase Agreement4 and assert that ARCO’s indemnity obligation was 
predicated on APC’s intent to operate the refinery as an ongoing business. ARCO asserts that it 
did not contemplate, and that the Purchase Agreement does not suggest, that its indemnity 
obligation would continue if Atlantic relinquished control over the refinery. It claims that 
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indemnity agreements must be narrowly construed “to avoid reading into [them] a duty which the 
parties did not intend to be assumed.” 

On the other hand, plaintiff argues that the broad language in the indemnity provisions does 
not limit ARCO’s indemnification obligation in any way. Plaintiff argues that ARCO, a 
sophisticated seller, elected to indemnify Atlantic “at all times, from and after the Closing date”. 
Plaintiff also states that, even though it was entirely within the parties contemplation that a related 
company such as Sunoco, or an outside contractor, could be involved in the operation of the 
refinery, the indemnification provision fails to include limiting language. Moreover, at oral 
argument, plaintiff claimed that it is the practice in the petroleum industry that refinery owners 
hire entities to operate the refineries all the time. 

As the Court of Appeals stated in Hooper Assocs. Ltd. v. AGS Computer, Inc., 74 N.Y.2d 
at 491-492, a promise to indemnify “should not be found unless it can be clearly implied from the 
language and purpose of the entire agreement and the surrounding facts and circumstances.” 

Here, given the ambiguity regarding whether the parties contemplated that Atlantic would 
lease the refinery to a third party and the extremely broad language of the indemnity provisions, 
the court finds that parol evidence is needed to determine whether, at the time the parties executed 
the agreement, they intended the indemnification provision to apply to claims that arose after 
Atlantic had transferred management and operation of the refinery to a third party. 

Conclusion 

Accordingly, it is ORDERED that defendants motion to dismiss the complaint is denied 
with leave to renew following limited discovery regarding whether the parties intended that ARCO 
would indemnify Atlantic for sums that Atlantic paid to Sunoco pursuant to Atlantic’s contractual 
indemnity obligation in the lease agreement with Sunoco. 

This decision constitutes the order of the court. 

--------------- 

Notes: 

1. BP America is the successor in interest to ARCO. It is defendants’ position that there is no existing entity 
named “BP North America Inc.” 

2. Section 16.12 of the Purchase Agreement permitted APC, as buyer, to “designate one or more subsidiary 
entities to take title to some or all of the Assets.” 

3. At that time Sunoco was known as Sun Refining and Marketing Company. 

4. For instance, Article 6.5, APC’s promise to maintain and manage the refinery in a safe and lawful manner; 
Article 15.3, APC’s agreement to abide by all laws and regulations governing the operation of the refinery. In 
addition, defendants reference Articles 4.1; 7.19; 7.31; 7.32 and 8.7 in support of their argument that the terms 
and conditions of the Purchase Agreement reflect the parties’ intent that APC and/or Atlantic would operate the 
refinery. 
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8.1.7 Note	on	Atlantic	Refining	

1.  As the court observes in its opinion, historically agreements to indemnify were disfavored in 
as much as, like contracts of contribution, they relieved a party of bearing the economic cost of 
liabilities that they were otherwise subject to by law.  While an acquisition agreement between 
sophisticated parties generally would seem a proper place for a purely contractarian approach, the 
indemnification provisions of the agreement still risk being read in the manner most restrictive of 
the parties’ rights to indemnification, unless their counsel is quite careful in their drafting.   

2.  What is your evaluation of the relative strengths of the parties’ arguments, on the limited facts 
before you?  Here, purchaser leases to a related party with an indemnity for loss; it indemnifies 
dollar for dollar the amount of loss and then seeks indemnity for those indemnified losses – is the 
bill presented to the seller any different than what would have been sought if purchaser still 
operated the refinery?  Suppose the purchaser had retained ownership of the refinery but had 
changed the nature of its operation significantly – any different outcome?  Suppose our purchaser 
turns around and flips the refinery to a new third-party purchaser in an arm’s length transaction, 
the refinery is permanently put out of action by the explosion, and that new acquisition agreement 
provided for indemnification to include multiple-based damages – rather than just paying for dollar 
losses actually incurred, say, the original purchaser must pay 8 times the annual revenues lost.  
Does the seller have to cover the full amount of the losses so indemnified under the original 
acquisition agreement? 
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8.2 Fraud and Indemnity in the Age of Third-Party Deal Insurance 
 
8.2.1 Who	Pays	for	Whose	Fraud?		Great	Hill	Equity	Partners	IV,	LP	v.	SIG	Growth	

Equity	Fund	I,	LLLP	(C.A.	No.	7906-VCG)	(Del.	Ch.	2018)	
 

GLASSCOCK, Vice Chancellor 

  This matter involves the acquisition of a California company, Plimus, by a private equity 
firm, Great Hill. Plimus’s business was to facilitate transactions between online retailers of digital 
goods and credit card holders. Under Plimus’s model, it operated as a “reseller;” where a retail 
buyer made an online purchase, Plimus would first constructively “acquire” the product from the 
retailer, and receive payment for that retailer from payment processors with whom Plimus had 
contractual relationships. Those payment processors, in turn, had contractual relationships with 
the credit card companies and their banks. The service or product would be delivered directly to 
the credit card holder/purchaser from the online merchant. The arrangement allowed the payment 
processors—PayPal being a well-known example—to deal with a single reseller, Plimus, with 
which they had a relationship, rather than trying to contract with the large number of small retailers, 
known in the business as “long-tail” vendors, occupying this market. The system works so long as 
the retailers deliver a satisfactory product. If they do not, the credit card companies are responsible 
to their card holders for “chargebacks,” cancellation of debt incurred by the card holder for 
fraudulent or misrepresented services or goods provided by the retailers. In such cases, the banks 
and card companies impose contractual “fines” on the payment processors, which, in turn, 
implicates the relationship of the processors with facilitators/resellers like Plimus. In other words, 
if the reseller handles transactions from retailers whose business practices engender excessive 
chargebacks, the contractual relationship between the reseller and the payment processor will be 
strained or ruptured. Without such relationships, the reseller cannot exist. 

  In 2011, Great Hill bought Plimus. It valued Plimus based on diligence performed before 
the sale, management projections, and representations and warranties made in the Merger 
Agreement. After the purchase, Plimus’s performance was disappointing. Great Hill sued the 
individual defendants, principals and stockholders of Plimus, alleging breaches of the 
representations and warranties, and fraud and fraudulent inducement, primarily relating to the 
Defendants’ knowledge that excessive chargebacks endangered Plimus’s business model. The 
matter was bifurcated, and trial of the Defendants’ liability ensued. What follows is my post-trial 
determination of certain issues of liability. 

  Directly below is a full plate of facts. The litigants and their counsel will no doubt find 
self-interest—pecuniary or professional—relish sufficient to the consumption thereof. Casual 
readers, I fear, will strain at the swallowing. Following that, I address the facts in light of tort law 
and the contractual provisions at issue. I find that certain of the Defendants are liable for 
indemnification for losses arising from certain breaches of the representations and warranties, and 
that Defendant Hagai Tal committed fraud by failing to disclose the threatened termination of 
Plimus’s relationship with one payment processor, PayPal. 

  […] [While we have omitted must of the factual background for purposes of this set of 
course readings, acknowledging that the Vice Chancellor may be correct in fearing the details are 
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too much for the casual reader, we do encourage you to read the full opinion for a case study in 
how these disputes can emerge out of a deal process where executives do not always share all 
information even among those on their own side of the table, much less the purchasers.   

In the omitted discussion to this point, the court discusses the formation of Plimus and the 
entry of investment firm SGE as a major investor and shareholder.  Plimus attempted to sell itself 
in 2010, a sale which fell through due to declining revenues, a decline triggered in part by Plimus 
severing its relationship with certain of its more problematic customers.  Investment bank 
Raymond James is later engaged to begin a formal search for a buyer, and quickly begins 
discussions with private equity firm Great Hill, our plaintiff, who begins due diligence on Plimus, 
including its customer relationships and relationships with the credit card processing companies 
critical to its business model.  Plimus also has discussions with multiple other potential bidders, 
who eventually fall by the wayside.] 

  Plimus management made a presentation to Great Hill on March 30, 2011. In the 
presentation, Plimus claimed that it “carefully monitor[ed] the performance of [its] seller base and 
w[ould] ‘cleanse’ any that have a negative perception, consistent issues with buyers or high 
chargeback ratios.” The presentation also noted that in the second quarter of 2010, the company 
had removed several sellers that generated above-average numbers of chargebacks. According to 
the presentation, while the removals “decreased total sales,” they led to an “increase[] [in] 
EBITDA as [Plimus] avoided any future negative impact from consistently having chargebacks.” 

  […]  The deadline for final bids was May 18, 2011. Before it made its final bid, Great Hill 
analyzed the top 400 sellers on Plimus’s platform. Cayer asked Madden and Hurley to evaluate 
the “quality / sustainability of the sellers you profiled,” asking whether they were “real businesses 
with real websites in real industries.” Hurley reported that most of the websites he examined 
“seemed either very sketchy or small/outdated.” Madden agreed with Hurley that “there were 
plenty of sketchy sites,” but he also found “plenty of legit ‘long-tail’ business such as Fx trading 
strategies, language translation, high-tech programming tools, and run of the mill utility software.” 
At trial, Cayer testified that these analyses focused on whether Plimus’s clients had sustainable 
business models, and not on whether they complied with credit card association rules. The credit 
card associations, such as Visa and MasterCard, issue three broad categories of rules: brand rules 
to protect the card association’s reputation; chargeback rules to protect consumers (and merchants) 
from fraudulent transactions; and compliance rules to ensure compliance with government and 
regulatory rules, such as anti-money laundering rules, prohibitions on the sale of illegal goods and 
services, and protection of intellectual property rights. 

  […[ On May 26, 2011, Great Hill signed a letter of intent (the “Letter of Intent”) to acquire 
Plimus for $115 million. Great Hill conditioned the acquisition on “completion of customer calls 
and customary legal, accounting, technology and insurance due diligence on Plimus.” 

  The Plimus acquisition did not close until September 29, 2011. Many events relevant to 
this case took place between the signing of the Letter of Intent and closing. Before turning to the 
remainder of the sales process, however, I pause to describe one component of the purported 
fraudulent scheme—Plimus’s disclosure on the end of the company’s relationship with 
Paymentech—which primarily involved events that took place before the Letter of Intent was 
signed. 
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  As noted above, by early 2008, Plimus had begun to have reservations about its 
relationship with Paymentech, one of the company’s payment processors. […] The breaking point 
for the Plimus-Paymentech relationship came […] when Paymentech informed Plimus that it 
would stop processing Plimus transactions outside the United States, Canada, and the European 
Union, including areas in which Plimus did significant business. When he learned this, Tal told 
Itshayek, “[b]asically they don’t support our model anymore.” Tal and Itshayek thus concluded 
that Plimus needed to end its relationship with Paymentech. The then-current contract with 
Paymentech was to terminate in September 2011. 

  Paymentech had its own reasons to be frustrated with Plimus. Paymentech had informed 
Plimus on multiple occasions in 2010 alone that Plimus was failing to comply with various credit 
card association rules. Indeed, in January 2011, Paymentech informed Itshayek and Tal that while 
it was “committed to providing you will [sic] new pricing . . . at this time we need to remain 
focused on resolution of existing compliance concerns.” Paymentech explained that “these issues 
could result in large fines to Plimus and can also put Chase Paymentech at risk.” 

  On February 4, 2011, Paymentech sent a letter to Tal informing him that it was terminating 
its processing relationship with Plimus. The letter explained the decision as follows: 

As you are aware, Paymentech has previously informed Plimus, on multiple 
occasions, of Plimus’[s] breach of the Agreements [with Paymentech]. Those 
breaches include, without limitation, submitting cross border transactions from 
countries for which Paymentech has no license, acting as an aggregator without a 
license to do so, and violations of Association rules regarding the unauthorized sale 
of Intellectual Property (as defined by the Associations). As you are also aware, 
Plimus has failed to cure such breaches for a period of time in excess of 30 days. 

The letter indicated that Paymentech would establish a reserve account of approximately $535,000 
from funds otherwise payable to Plimus, to cover Plimus’s anticipated liability. […] 

  The same day the termination letter was sent (or shortly before), Tal spoke to a 
Paymentech representative on the phone. The Paymentech representative told Tal that Paymentech 
needed to terminate the relationship; Tal responded that “we also have the same interest, and it’s 
fine with us not to continue working together.” […] 

  […] After further discussions between the two parties, Paymentech agreed in a letter dated 
March 3, 2011 to extend the termination date to March 21. Paymentech also wrote in this letter 
that “MasterCard has indicated it intends to impose substantial fines against Paymentech for 
Plimus’[s] noncompliance” and therefore Paymentech planned to hold “all of Plimus’[s] settlement 
proceeds in a reserve account.” […] The processing relationship between Paymentech and Plimus 
ended on March 21, 2011. 

  As part of its termination of Plimus, Paymentech put Plimus on the Master Card Alert to 
Control High-Risk Merchant list or “MATCH” list on February 25, 2011, providing the reason 
code “Violation of MasterCard Standards.” The MATCH list serves as a system to alert processors 
to problematic merchants, and when processors terminate merchants, they often place them on the 
list. When, in turn, processors add merchants, MasterCard recommends that the processor check 
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the MATCH list; if the merchant appears on the MATCH list, that is a red flag that the merchant 
may present a high risk. Processors generally conduct more detailed review of a merchant as a 
result of finding it on the list. However, appearing on the MATCH list does not preclude a 
merchant from being added by a processor; indeed, Plimus added new processor relationships after 
being added to the list by Paymentech. Plimus, like all other merchants, does not have access to 
the MATCH list. Plimus was unaware that it had been added to the list by Paymentech, and was 
unaware of the reason given: violation of MasterCard standards. 

  

[…] [B]y the time Great Hill signed the Letter of Intent on May 26, the Paymentech 
relationship had officially terminated, and Paymentech had returned the majority of the reserve 
account and confirmed there would be no fines. 

  After signing the Letter of Intent on May 26, 2011, Great Hill began its due diligence. 
Great Hill hired Kirkland & Ellis LLP (“K&E”) to serve as its deal counsel in connection with the 
merger. K&E conducted due diligence, interviewed Plimus management, drafted legal documents, 
and maintained contact with Plimus’s deal counsel, Perkins Coie. Great Hill also hired several 
consultants to aid in the due diligence process. PricewaterhouseCoopers LLP (“PwC”) was hired 
to conduct financial, tax, and information technology due diligence. PwC also had a division of 
payment processing experts who conducted due diligence on Plimus’s policies, procedures, and 
payment processing relationships. Greenwich Strategies was hired to conduct due diligence on 
Plimus’s vendor clients. And the Gerson Lehrman Group was hired to locate industry experts for 
Great Hill to consult during due diligence. […] 

  The events significant to this litigation related to due diligence of Plimus’s business during 
this time period were: a legal disclosure on the end of the Paymentech relationship; on-site 
meetings at Plimus’s offices where Plimus’s policies and payment processor relationships were 
reviewed; PayPal’s notice to Plimus to terminate a vendor and the subsequent termination of an 
additional sixteen vendors; Plimus’s responses to Great Hill’s diligence requests; and Great Hill’s 
due diligence presentation to the Great Hill Partners. 

  On May 3, 2011, another Perkins Coie attorney wrote to Arnheim that both SGE and Assi 
had asked Perkins Coie why the correspondences related to the end of the Paymentech relationship 
(the “Paymentech Termination Letters”) were not in the data room. In a May 4, 2011 e-mail to 
Tal, Arnheim wrote, “I am fine disclosing it now. I think its been contained to a small enough issue 
that I don’t feel its material,” but Arnheim wanted to make sure he and Tal were in synch. Tal 
responded “I am also fine with this, I need to think about ways to communicate this.” Arnheim 
maintained in his deposition that the Paymentech Termination Letters were subsequently placed 
in the data room. Tal, Goldman, and Klahr all testified that they believed the Paymentech 
Termination Letters had been released to the data room. While Itshayek had posted materials to 
the data room early in the bidding process, she was asked to stop in April 2011. Itshayek did not 
visit the data room after that time and had no subsequent knowledge of its contents. As an objective 
fact, the Paymentech Termination Letters were not in the data room. 

  As part of the sales process, Perkins Coie drafted a disclosure schedule to accompany the 
prospective merger agreement. This draft disclosure schedule included a disclosure on 
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Paymentech’s termination of Plimus in the “Legal Proceedings” section; Plimus had deployed its 
legal counsel to obtain release of the Paymentech reserve account, and Paymentech still retained 
the amount held for chargeback exposure. Arnheim circulated the draft to Klahr on May 11, 2011. 
This draft legal disclosure stated that “Paymentech notified Plimus that it was terminating the 
agreements governing” the relationship, and that “Paymentech’s stated basis for the termination 
was Plimus’[s] alleged breach of the agreements and the related rules promulgated” by Visa and 
MasterCard. It went on to detail the initial large reserve account, the subsequent release of the 
majority of this account, and the confirmation that the card associations would not be assessing 
any fees. Klahr approved this draft legal disclosure, writing “[t]his feels fine to me.” Perkins Coie 
then shared the draft legal disclosure with Assi and Raymond James in a May 13, 2011 e-mail. 
Assi forwarded this e-mail to Tal and asked “Di[d] you go over it? Please confirm you feel OK 
with it.” 

  Tal and Charlie Born, Plimus’s Vice President of Marketing, discussed the legal disclosure 
related to Paymentech, and other disclosures in the disclosure schedule on May 13, 2011. Born 
then prepared for Tal a new draft disclosure on Paymentech based on their discussions. This 
alternative disclosure, with some insignificant edits, replaced Perkins Coie’s original draft 
disclosure in the draft disclosure schedule, which was then shared with Great Hill on May 20, 
2011. Therefore, the legal disclosure that Great Hill received read, in pertinent part, that: 

[Plimus] and Paymentech . . . entered into an exclusive . . . Agreement . . . . [which] 
was scheduled to be renewed in September 2011. However, in early 2011, [Plimus] 
decided that it did not want to continue working with [Paymentech] under the then 
negotiated terms . . . . [Plimus] then attempted to negotiate modified terms . . . . 
However, [Paymentech] refused . . . . In February and March 2011, [Paymentech] 
encountered issues related to the Royal Bank of India . . . . [Paymentech] asked Plimus 
to make specific changes to the Company’s platform . . . . Since [Plimus] did not feel 
this would in its best interests, [Plimus] and [Paymentech] instead mutually agreed 
to terminate the agreement . . . . As of May 13, 2011, [Paymentech] continues to hold 
a reserve of approximately $500,000 to cover future potential refunds and 
chargebacks . . . . 

The legal disclosure on the Paymentech termination was later removed and did not appear in the 
disclosure schedule that accompanied the initial merger agreement. 

  Great Hill was aware that Plimus’s relationship with Paymentech had ended in March 
2011. When Great Hill and its representatives conducted on-site due diligence at Plimus’s offices, 
they discussed the end of the Paymentech relationship with Tal and Itshayek, and reviewed 
Plimus’s contract with Paymentech. These discussions were consistent with the description of the 
end of the Paymentech relationship in the legal disclosure, i.e. that a decision to leave Paymentech 
had been made prior to the expiration of their relationship, that pricing had consistently been an 
issue, and that the inability to process transactions in India was the primary reason the relationship 
ended when it did. Itshayek did not provide the Paymentech Termination Letters directly to PwC 
during these discussions, nor did anyone else from Plimus. Based on her discussions with PwC 
during on-site diligence, Itshayek had the impression that PwC had not seen the Paymentech 
Termination Letters. As a result, Itshayek gave hard copies to Tal to show PwC, which Tal in turn 
offered to PwC before PwC left. However, PwC did not accept the hard copies at that time because 
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PwC believed that the letters could be otherwise obtained. Great Hill did not attempt to reach out 
to Paymentech as part of the due diligence process. 

  On June 2, 2011, Great Hill sent Tal a written due diligence request, which listed, among 
other things, requests under the title “Compliance.” Great Hill’s “Compliance” due diligence 
requests included a request for “any communications received from any of the Major Credit Card 
Companies reporting any noncompliance,” and another request for a description of any fines or 
penalties paid in connection with such communications. Plimus had disclosed that it paid $610,000 
in “One-Time Expenses” in 2010, including a $250,000 for “Credit Card Association Fines.” On 
June 9, 2001, Cayer told Busby that “the company was charged $250k last year by V/M through 
Paymentech for excessive chargebacks;” Cayer had asked Tal for documentation but had been told 
“the amount was deducted from the Paymentech invoice directly and [Tal] did not have additional 
documentation.” The June 2, 2011 diligence request also asked for information on the eight 
hundred vendors terminated by Plimus in the first quarter of 2011, as disclosed in Plimus’s CIM. 

  […] Itshayek provided PwC with several recent monthly processor statements and went 
through them with PwC during these meetings, but Itshayek did not provide processor statements 
for all months of 2010. The processor statements contained all the granular information on 
Plimus’s processor relationships; they included data on processed transactions and on fines Plimus 
paid, including the amount, where it came from, and the reason for the fine. These processor 
statements that Itshayek provided reflected that Plimus had paid $250,000 in fines to Paymentech 
in 2010, primarily related to Visa. Approximately $225,000 was for excessive chargebacks related 
to Visa, and the remaining $25,000 was for a failure to register as a Member Service Provider 
(“MSP”) related to MasterCard. Plimus had also paid fines in addition to the described $250,000 
for excessive chargebacks in relation to MasterCard in 2010. […] 

  The credit card associations had “excessive chargeback monitoring programs” for 
merchants designed to incentivize these merchants to reduce their chargebacks. Generally, 
merchants entered the programs when their chargeback ratio exceeded a certain threshold for a 
number of consecutive months. After that point, the merchant would be charged a fine per 
chargeback (on top of already paying the amount of the chargeback and a fee), and the amount of 
the fine per chargeback would increase the longer the merchant remained in the program. Once 
the chargeback ratio fell below the threshold, the merchant would generally be removed from the 
excessive chargeback program. The key metric was the chargeback ratio, which was generally 
calculated by dividing the number of chargebacks in a month by the total number of transactions 
in the same month. Visa and MasterCard calculated the chargeback ratio slightly differently; 
MasterCard used the previous month’s transaction volume to calculate the chargeback ratio. Visa 
and MasterCard would place merchants in excessive chargeback monitoring programs if the 
merchant’s chargeback ratio for United States transactions exceeded one percent for two 
consecutive months. 

  Technically, Plimus’s vendors generated the chargebacks, but under Plimus’s reseller 
model, Plimus was the merchant of record. As a result, from the viewpoint of the credit card 
associations and processors, the chargebacks were generated by Plimus, and they calculated a 
chargeback ratio for Plimus as a whole. Paymentech notified Plimus of excessive chargebacks for 
Visa and MasterCard in February 2010. Plimus subsequently entered both Visa and MasterCard’s 
excessive chargeback monitoring programs in April 2010. Plimus exited both programs in July 
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2010. Plimus, as it disclosed to Great Hill, passed all the fines and fees associated with chargebacks 
to the vendors who had generated them, and Plimus even made a profit in the process. Part of 
Plimus’s value proposition was proprietary software that automated the routing of transactions 
through different processors to minimize processing costs. During PwC’s visit, Itshayek told PwC 
that in order to lower chargebacks, it would sometimes proactively refund their vendor’s customers 
so they would not ask for chargebacks, and it would also route transactions to spread out 
chargebacks among different processors. 

  On June 10, 2011, PwC followed up on the previous day’s conversations with Assi and 
Itshayek, and asked that certain documents be added to the data room, including a specific request 
for Itshayek to add “all information related to the $250k MC fine, as well as any other association 
related warnings/fines.” […] Neither Itshayek nor anyone else from Plimus provided to Great Hill 
or PwC, either during or after the June 2011 meetings with PwC, any of the particular 
correspondence Plimus had received from Paymentech associated with the Visa or MasterCard 
fines levied against Plimus for excessive chargebacks or the fine for failure to register as an MSP. 

  Based on their due diligence review, PwC prepared a report for Great Hill. In their report, 
PwC wrote: 

The one-time expenses provided by the Company indicate a $250k item for “credit 
card association fines.” Management was only able to provide the processor 
statements reflecting the fines over a period of several months, which total $250k. It 
appears that the Company was fined for experiencing a chargeback ratio of greater 
than 1%. Management has asserted that they have not incurred additional fines since 
this time (2010). However, there was no formal communication from the associations 
clearly defining the nature of the fines. Communication on the matter was limited to 
the Company and the processor account manager, Paymentech. 

PwC added that “the Company should consider a more proactive approach to dealing with the card 
associations on these matters.” 

 […] 

  In March and April 2011, Plimus added new vendors who had left a competitor, 
ClickBank, including a vendor called GoClickCash. GoClickCash and several other of these new 
vendors were known as business opportunity, or “biz opp,” vendors and were involved in “get rich 
quick” schemes. There was some worry within Plimus that these “biz opp” vendors could be 
problematic, and by May 2011, they were already producing high chargebacks. PayPal, which was 
processing most of Plimus’s United States transactions by this time through Plimus’s PayPal Pro 
account, raised concern about these types of vendors on a June 2, 2011 call with Plimus. On 
subsequent call on June 16, 2011, PayPal told Itshayek that Plimus should terminate GoClickCash; 
PayPal had been notified by the card associations that GoClickCash had been identified as a “get 
rich quick” scheme, which violated card association rules. Plimus immediately terminated 
GoClickCash and decided to terminate similar vendors; after an internal review, Plimus came up 
with a list of sixteen additional vendors to terminate. While Plimus and PayPal continued to 
communicate regularly, it was not until an August 2011 phone call that PayPal suggested that there 
may be a fine related to GoClickCash, and it was not until September 22, 2011 that PayPal 
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informed Itshayek definitively that a $200,000 fine would be imposed. 

  During phone calls on June 23, 2011 and June 29, 2011, Great Hill was informed that 
Plimus had terminated GoClickCash and the other sixteen similar vendors. Itshayek told Great Hill 
that PayPal had brought GoClickCash to Plimus’s attention and that Plimus had taken the initiative 
to identify and terminate the other sixteen similar vendors. Itshayek also disclosed to Great Hill 
that the termination of these vendors was likely to negatively affect chargeback ratios going 
forward. Even though Plimus had terminated these vendors, their customers would continue to 
request refunds from the card associations over the next few months, generating chargebacks. 
Plimus would then have the chargebacks associated with these terminated vendors without the 
benefit of any offsetting transactions. Given this dynamic, chargeback ratios often became a 
greater problem after problematic vendors were terminated. 

  Great Hill was aware that the terminated biz opp vendors represented 10.6% of the year-
to-date transaction volume of Plimus, and that four of the top five year-to-date volume vendors 
had been terminated. […] 

  Chargeback ratios were calculated monthly and Plimus could calculate its ratio month-to-
date using its own data, but it would not receive a formal notification that it had exceeded a 
chargeback threshold until the month was complete. Accordingly, PayPal told Plimus in July 2011 
that it had exceeded a one percent chargeback ratio in June for both Visa and MasterCard. Great 
Hill knew and had expected that Plimus would exceed the one percent chargeback ratio for both 
card networks in June, given the termination of the “biz opp” vendors. During the end of June and 
the beginning of July, Great Hill had multiple conversations with Itshayek and Tal regarding 
chargebacks. 

  On July 5, 2011, Tal provided Great Hill information on chargebacks for PayPal Pro for 
both Visa and MasterCard, showing previous months’ chargeback ratios and providing projections 
for July and August. In the first table Tal provided, the chargeback ratio for June exceeded one 
percent for both Visa and MasterCard, projections for July and August showed chargeback ratios 
for both months exceeding one percent for both Visa and MasterCard. Another table titled 
“Missing Transactions” added transactions from Wix’s [a new customer expected to be a 
significant future revenue source] expected ramp up; with these extra transactions the chargeback 
ratio for Visa was still projected to be above one percent in July but then fall below one percent in 
August, and the chargeback ratio for MasterCard was projected to be below one percent for both 
months. 

  On July 27, 2011, Itshayek e-mailed Busby to tell him that Plimus did not expect the 
PayPal Pro chargeback ratio to exceed one percent for July for either Visa or MasterCard. Busby 
replied immediately, “great news.” This was the last direct contact Itshayek had with the Great 
Hill deal team until after closing. 

  On July 31, 2011 an internally-generated Plimus report showed the PayPal Pro chargeback 
ratio for MasterCard was over one percent for July. On August 3, Great Hill signed the initial 
merger agreement, which included an indemnification provision specifically for fines related to 
excessive chargebacks. The following day PayPal e-mailed Plimus to inform Plimus that it had 
exceeded a one percent chargeback ratio with PayPal Pro for MasterCard in July, the second 
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consecutive month for MasterCard. 

  […] [During the course of the merger negotiations, Tal presses to have the economic 
terms of the deal sweetened for his benefit, leading his investors to feel they are being blackmailed 
(since Great Hill won’t do the deal unless Tal agrees to remain with the company) and thus 
poisoning his relations with SIG and the Board.] 

  Following the Letter of Intent and due diligence review, Great Hill agreed to acquire 
Plimus at a purchase price of $115 million. The Plimus Board of Directors held a telephonic 
meeting on August 2, 2011, in which they approved the merger. Great Hill was also given log-in 
credentials to Plimus’s reporting portal on that day, which allowed direct access to certain Plimus 
data. An initial merger agreement was signed on August 3, 2011, accompanied by a disclosure 
schedule. Following the initial merger agreement, Cayer visited Plimus’s offices on August 16 and 
17 to meet with Tal. Cayer was working on financial projections for Plimus. Cayer and Tal 
continued to correspond regarding financial projections throughout September. Great Hill was 
particularly focused on Wix, the vendor that was projected to constitute a substantial portion of 
Plimus’s future transaction volume. Wix, however, was not ramping as expected, and as a result, 
Great Hill reduced projections for Plimus’s transaction volume and EBITDA projections for the 
fourth quarter of 2011. On September 15, Cayer sent Great Hill’s latest Plimus projections to Tal, 
which reflected lower EBITDA projections in the near term compared to what had been presented 
to Great Hill partners in the due diligence memo. 

  While the initial merger agreement was dated August 3, 2011, the merger did not close 
until September 29, 2011. Closing was delayed because Tal needed a new visa to continue working 
in the United States and Great Hill did not want to close before they were sure he had obtained one 
and could act as CEO of the new company. Great Hill was aware of the visa issue before signing 
the initial merger agreement, but felt comfortable signing it regardless. 

  Plimus had three separate PayPal accounts: a PayPal Wallet account, a PayPal Israel 
account, and a PayPal Pro account. […] 

  After the end of the Paymentech relationship, PayPal Pro became Plimus’s top processor 
by volume, and its only United States-based processor. However, Plimus could process 
transactions in the United States through its non-United States-based processors. Tal viewed 
PayPal Pro as a “gap solution.” Plimus planned to register as an Internet Payment Service Provider, 
which would allow Plimus to work around the processors and deal directly with acquiring banks. 
Plimus also worked to add more United States-based processors. Plimus did add another a United 
States-based processor, Litle, during September 2011 before closing. Great Hill was aware and 
supportive of both initiatives. 

  On August 4, 2011, PayPal informed Plimus that Plimus had exceeded a one percent 
chargeback ratio for MasterCard for July 2011, the second consecutive month. Plimus did not 
exceed a one percent chargeback ratio for Visa in July. During an August 11, 2011 call with 
PayPal, PayPal told Plimus that if the chargeback ratio for MasterCard exceeded one percent for a 
third month, PayPal could issue a 30-day termination notice and thus end its relationship with 
Plimus. Jason Edge, a Payment Assistant at Plimus, memorialized this call in an e-mail to Tal, 
writing “Paypal will issue a 30 day notice to potentially shut down Plimus’[s] ability to process on 
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the Pro account unless numbers improve.” 

  On August 15, 2011, Edge e-mailed PayPal in reference to the August 11 call; he detailed 
Plimus’s efforts to reduce chargebacks, which included mass refunds to the customers of vendors 
that were suspended in June and July. […] 

  Despite these efforts, PayPal continued to threaten termination, and in mid-August 2011, 
it explained to Plimus that the chargeback ratio for August would be determinative. Itshayek 
memorialized an August 18, 2011 call with PayPal, writing to thank them for an earlier call and 
stating that “[u]ntil today, it was our understanding that September will be the crucial month and 
not August” and that Plimus had concentrated its efforts on reducing September chargebacks. 
According to PayPal internal e-mails, PayPal also threatened termination in calls with Plimus on 
August 19, August 26, and September 1. However, based on previous experience with other 
processors, neither Tal nor Itshayek believed that a third month of excessive chargebacks would 
actually result in a thirty-day termination letter. 

  […] Plimus did not receive a thirty-day termination letter in September, and PayPal did 
not notify Plimus of any further plans or threats to terminate any of Plimus’s PayPal accounts 
during the rest of the month. However, Plimus and PayPal continued to communicate. In one 
instance in late September, PayPal reviewed a list of Plimus vendors and recommended that certain 
vendor categories be “shut down if [Plimus] want[ed] to keep [their] relationship with [PayPal].” 
I find that at the time of closing, Tal and Itshayek did not believe PayPal would terminate Plimus’s 
PayPal Pro account, and believed that Plimus’s chargeback ratio for MasterCard would not exceed 
one percent for September. An internal PayPal e-mail sent on September 29, 2011 reflected that 
an official decision on whether to terminate Plimus had not been made as of that date. 

  Great Hill did not receive a specific update on Visa or MasterCard chargeback ratios for 
PayPal Pro after Itshayek’s July 27, 2011 e-mail, in which she wrote that Plimus did not expect 
the July chargeback ratios to exceed one percent. Great Hill concedes that it also did not ask for 
updates on these specific ratios after that e-mail. Great Hill did, however, continue to track 
Plimus’s aggregate chargeback ratio and calculated it from Plimus’s materials (such as the “huge 
excel files”) that Great Hill had been provided with. The information they received and reviewed 
in these materials did not provide the detail necessary to calculate the chargeback ratios by 
processor and region, which were the relevant chargeback ratios for PayPal Pro purposes.  
However, in an August 26, 2011 e-mail, Madden (of Great Hill) noted to Cayer that Plimus’s 
aggregate chargeback ratio in July continued to exceed one percent. This did not prompt further 
inquiry by Great Hill into Plimus’s current chargeback ratio status. 

  Throughout August and September 2011 Great Hill paid close attention to the transactions 
of new vendors and paid particularly close attention to Wix, which was still not ramping as 
expected. The slower ramp in Wix had caused Great Hill to revise down Plimus’s projected 
EBITDA for the third quarter of 2011. The slower-than-expected ramp worried Great Hill. […] 

In preparation for closing, Klahr and Wolfe organized a “bring down call” with Plimus 
management for September 12, 2011. The purpose of the call was to see if there had been any 
changes to the business between signing the initial merger agreement and the upcoming closing 
that would require the disclosure schedule, which had accompanied the initial merger agreement, 
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to be amended. On September 9, 2011, Klahr circulated a list of questions for the upcoming bring 
down call, which Klahr made clear that all Plimus management were required to review. 

  Tal was unable to participate in the call. However, Tal spoke with Itshayek in advance of 
the bring down call, and they identified three business issues responsive to Klahr’s list of questions: 
(1) a potential fine related to GoClickCash, (2) PayPal’s termination threats, and (3) the recent 
request from PayPal for information on Home Wealth Solutions. Tal and Itshayek determined that 
Itshayek, who would be participating in the call, should bring up only the request for information 
on Home Wealth Solutions. They agreed that Itshayek should not bring up the PayPal threats or 
the potential fine for GoClickCash because Plimus had not yet received formal notices for either. 
Importantly, Tal also told Itshayek that he would bring up both issues personally with Great Hill 
prior to closing. 

  Itshayek did as discussed, and during the bring down call, she raised only Home Wealth 
Solutions. […] The supplemental disclosure schedule attached to the amended merger agreement 
included a disclosure which stated that Plimus had received an information request regarding 
Home Wealth Solutions. The supplemental disclosure schedule did not, however, reference the 
potential GoClickCash fine or the threatened PayPal termination. 

  Itshayek had been notified during an August call with PayPal that a fine might be imposed 
on Plimus due to a MasterCard inquiry related to GoClickCash. On September 22, 2011, after the 
bring down call, PayPal informed Itshayek that a $200,000 fine would, in fact, be imposed 
regarding GoClickCash. Itshayek shared this information with Tal. Although Tal testified that, on 
a call with Busby a few days prior to closing, he informed Busby of the GoClickCash fine, the 
supplemental disclosure schedule did not reference this fine or GoClickCash. 

  Tal and Itshayek did not raise PayPal Pro excessive chargebacks, the GoClickCash fine, 
or PayPal’s threats of termination to the Plimus Board of Directors. As a result, Goldman, Klahr, 
Herzog, and Kleinberg were unaware that Plimus had exceeded one percent chargeback ratios in 
June, July, or August 2011, or that Plimus was being fined related to GoClickCash. They were 
similarly unaware that PayPal had threatened termination of Plimus’s account. The Plimus Board 
of Directors did not a hold another meeting after the August 2, 2011 meeting approving the initial 
merger agreement. 

  The Parties entered into the Amended Agreement and Plan of Merger (the “Merger 
Agreement”) on September 29, 2011. At issue in this action are four representations and warranties 
in the Merger Agreement, and the provisions related to indemnification. 

  Article 3 of the Merger Agreement lists representations and warranties. Section 3.09, titled 
“Financial Statements,” includes the representation that “[n]either the Company nor any of its 
Subsidiaries, taken as a whole, have any material liabilities or obligations (whether accrued, 
absolute, contingent, unliquidated or otherwise, whether or not known, whether due or to become 
due and regardless of when asserted),” with certain exceptions. 

  Under Merger Agreement Section 3.16, titled “Contracts,” all contracts to which Plimus 
was a party were required to be listed in the disclosure schedule that accompanied the Merger 
Agreement, except for certain contracts that did not meet minimum thresholds. As to the contracts 
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that were required to be listed, Section 3.16 included a representation that: 

Neither the Company nor any Subsidiary of the Company, nor, to the Company’s 
Knowledge, any of the other parties thereto, is in default in complying with any 
material provisions thereof, nor has the Company or any of its Subsidiaries received 
written notice of any such default, and, to the Knowledge of the Company, no 
condition or event or facts exist which, with notice, lapse of time or both, would 
constitute a default thereof on the part of the Company . . . . There is no material 
dispute under any Contract required to be disclosed in Section 3.16 of the Disclosure 
Schedule. 

Plimus’s contract with PayPal was among those listed in the disclosure schedule. 

  In Section 3.23, “Certain Business Practices,” of the Merger Agreement, there is a 
representation that: 

The Company . . . is and has been in compliance with the bylaws and operating rules 
of any Card System(s), the Payment Card Industry Standard (including the Payment 
Card Industry Data Security Standard), the operating rules of the National Automated 
Clearing House Association, the applicable regulations of the credit card industry 
and its member banks regarding the collection, storage, processing, and disposal of 
credit card data, and any other industry or association rules applicable to the 
Company . . . in connection with their respective operations. 

Section 3.26, “Significant Customers; Suppliers,” contains the representation that: 

There are no suppliers of products or services . . . that are material to [the 
Company’s] business with respect to which alternative sources of supply are not 
general available on comparable terms and conditions in the marketplace. No 
supplier of products or services to the Company . . . had notified the Company . . . 
that it intends to terminate its business relationship with the Company . . . . 

  2. Indemnification Provisions in the Merger Agreement 

  Article 10 of the Merger Agreement addresses “Certain Remedies.” Section 10.01, defines 
the survival period of the representations and warranties of the Merger Agreement; the four 
representations and warranties restated above are included in “all other representations and 
warranties . . . [which] terminate on the date which is twelve (12) months following the Closing 
Date.” Section 10.02 is titled “Indemnification Obligations; Claims,” and details the 
indemnification obligations of “Effective Time Holders.” An “Effective Time Holder” is defined, 
in pertinent part, as “each holder of Company Capital Stock as of immediately prior to the Effective 
Time.” Under Section 10.02(a), 

Subject to the terms of this Article 10, after the effective time, each Effective Time 
Holder, individually as to himself, herself or itself only and not jointly as to or with 
any other Effective Time Holder, shall indemnify Parent and the Surviving 
Corporation and each of their respective Subsidiaries and Affiliates, and each of their 
respective directors, officers . . . (each a “Parent Indemnified Person”) against such 
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Effective Time Holder’s Pro Rata Share of any actual loss, liability, damage, 
obligation, cost deficiency, Tax, penalty, fine or expense, ... (collectively, “Losses” 
and individually” a “Loss”) which such Parent Indemnified Person suffers, sustains 
or becomes subject to, as a result of, in connection with or relating to: (i) any breach 
by the Company of any representation or warranty of the Company set forth herein, 
in any Disclosure Schedule or in the Company Closing Certificate; (ii) any breach by 
the Company of any of the covenants or agreements of the Company set forth herein 
to be performed on or before the Effective Time . . . ; or (iii) any fines, penalties or 
similar assessments imposed against the Company . . . for violating applicable credit 
card association policies, procedures, guidelines or rules with respect to excessive 
chargebacks or similar recurring payments during the period between the Agreement 
Effective Date and the one year anniversary of the Closing Date, by a credit card 
association, card-issuing bank, other credit card issuer or third-party payment 
processor with respect to, and only to the extent of, transactions occurring prior to 
the Closing Date. 

  Section 10.03, titled “Certain Limitations,” provided a limitation on indemnification 
liability of Effective Time Holders for breaches of the representations and warranties, and states, 
“in no event shall the Effective Time Holders’ aggregate liability for Losses pursuant to Section 
10.02(a)(i) . . . exceed, in the aggregate, the Escrow Amount, subject to the other terms of this 
Article 10.” The Escrow Amount of $9.2 million was funded by withholding a pro rata share of 
each Effective Time Holder’s merger consideration, and would be held for the Escrow Period 
(twelve months after closing) or until any prior claims were finally adjudicated. Under Section 
10.03(b): 

The Escrow Amount will be the sole source of funds from which to satisfy the Effective 
Time Holders’ indemnification obligations under Section 10.02(a)(i) . . . . In no event 
shall any individual Effective Time Holders’ liability for Losses pursuant to Section 
10.02(a)(i) . . . exceed, in the aggregate, the lesser of (x) such Effective Time Holder’s 
Pro Rata Share of the Escrow Amount, or (y) as to each and any claim for 
indemnification under Section 10.02(a)(i) . . . , such Effective Time Holder’s Pro Rata 
Share of the Losses relating to such claim, subject to the other terms of this Article 
10. 

Under Section 10.04, “Effect of Knowledge,” of the Merger Agreement: 

By virtue of this Agreement, each Effective Time Holder agrees that Parent’s rights 
to indemnification for the express representations and warranties set forth herein are 
part of the basis of the bargain contemplated by this Agreement; and Parent’s rights 
to indemnification shall not be affected or waived by virtue of . . . any knowledge on 
the part of the Parent of any untruth of any such representation or warranty of the 
Company expressly set forth in this Agreement, regardless of whether such knowledge 
was obtained through Parent’s own investigation or through disclosure by the 
Company or another Person . . . . 

Finally, under Section 10.10, “Exclusive Remedy:” 
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Following the Closing, except (a) in the case of fraud or intentional misrepresentation 
(for which no limitations set forth herein shall be applicable), . . . , the sole and 
exclusive remedies of the parties hereto for monetary damages arising out of, relating 
to or resulting from any claim for breach of any covenant, agreement, representation 
or warranty set forth in this Agreement, the Disclosure Schedule, or any certificate 
delivered by a party with respect hereto will be limited to those contained in this 
Article 10. 

  On September 29, 2011, the Merger Agreement was executed and the merger was closed. 
Tal, Goldman (as managing director of both SGE and SIG Fund), Herzog, and Kleinberg were all 
signatories to the Merger Agreement. The merger was funded by approximately $90 million in 
cash from Great Hill, $23 million in debt financing from Madison Capital Funding LLC, and $3 
million in equity that Tal rolled over. As envisioned in the Merger Agreement, $9.2 million was 
deposited in an escrow account, where it remains today. On July 20, 2011, in anticipation of the 
merger, SGE donated preferred shares in Plimus to two charities, Defendants Kids Connect 
Charitable Fund and Donors Capital Fund, Inc. (the “Charity Defendants”). Therefore, Kids 
Connect and Donors Capital were “Effective Time Holders,” as defined by the Merger Agreement. 
Itshayek, Tal, Goldman on behalf SIG Fund, Herzog, Kleinberg, and representatives of Kids 
Connect and Donors Capital all executed letters of transmittal for their stock in Plimus.[…] 

  […] PayPal notified Plimus on September 30, 2011 that the fine related to GoClickCash 
would appear on its processor statement as “MasterCard Violation-July 2011.”  Plimus asked for 
more detail on October 6, and PayPal, for the first time, told Plimus that the underlying violation 
was a BRAM (or “Business Risk Assessment and Mitigation”) violation, which are considered 
severe violations. Plimus asked PayPal for the actual MasterCard notice; a PayPal risk analyst 
instead prepared a short letter on PayPal letterhead that stated, with little detail, that PayPal was 
debiting Plimus $200,000 for a BRAM violation related to GoClickCash. At trial, the Plaintiffs’ 
and the Defendants’ industry experts disagreed whether the underlying violation was, in fact, a 
BRAM violation. In any event, PayPal considered the violation to be a BRAM violation, but did 
not share this perspective with Plimus until October 6, 2011. 

  Plimus’s PayPal Pro chargeback ratio for MasterCard in September 2011 did not exceed 
one percent. Nonetheless, on October 7, 2011, PayPal sent Plimus a notice of termination, thereby 
ending its relationship as Plimus’s largest processor. Following a call with Itshayek, PayPal sent a 
formal notice in the afternoon of October 7, 2011. According to the formal notice, “upon review 
your account poses an unreasonably high risk exposure to PayPal.” PayPal chose to terminate 
Plimus’s PayPal Pro account, and it also terminated Plimus’s other PayPal accounts; PayPal Wallet 
and PayPal Israel, and set a termination date for all three accounts of November 11, 2011. Itshayek 
informed Tal of the termination on October 7, and eventually forwarded the e-mails and notices to 
Tal on October 9, 2011. 

  On the day PayPal terminated its relationship with Plimus, Tal was flying back from a 
business trip to Germany, and he did not receive notice of the PayPal termination until his flight 
landed in California on Friday, October 7, 2011, when he spoke with Itshayek. Tal observed the 
Jewish holiday of Yom Kippur from the night of October 7, 2011 to sundown on October 8, 2011, 
and conducted no business during that period. In the late afternoon of October 7, 2011, Busby had 
sent an e-mail to Tal, seeking to schedule a Tuesday meeting to follow-up on Tal’s European 
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business trip. Tal responded to this e-mail on Sunday, October 9, 2011. In this e-mail Tal confirmed 
a Tuesday time for this meeting and added “We got a termination letter from PayPal meeting them 
tomorrow to get more update.” Busby responded by e-mail on Monday, October 10, 2011, “Ok. 
Let’s discuss on Tuesday. Are we on schedule with Litle? Do you anticipate any issues in finding 
a North American processing solution?” Plimus had entered into a processing agreement with 
Litle, another United States-based payment processor, by that point. Busby was referring to 
replacing PayPal Pro with Litle. 

  Testimony at trial from Tal and Busby regarding Great Hill’s reaction to the PayPal news 
is irreconcilable. […] I instead find that Tal first notified Busby about the PayPal termination via 
e-mail, a finding consistent with the text of the e-mail. I note that I have already found that Tal did 
not disclose PayPal’s termination threats to Busby in Israel or in phone calls prior to closing, but 
I find that Tal did disclose some level of problem with PayPal to Busby in Israel, which would 
explain Busby’s muted response. In other words, before Tal’s e-mail, Busby was aware that 
PayPal’s relationship with Plimus was troubled, but was unaware of PayPal’s threats to terminate 
because Tal had withheld those threats from Great Hill. 

  Plimus’s PayPal Pro and PayPal Wallet accounts terminated in November 2011; Plimus’s 
PayPal Israel account was not terminated until December 2011. Plimus temporarily lost the ability 
to accept PayPal Wallet as a payment method. In January 2012, Plimus released a workaround, 
where Plimus’s vendors would create their own PayPal Wallet accounts, and then turn them over 
to Plimus to manage. The loss of PayPal as a processor and the temporary loss of PayPal wallet as 
a payment method affected Plimus’s ability to do business. It also hurt Plimus’s reputation, as it 
followed on the heels of the loss of Paymentech. Additionally, PayPal placed Plimus on the 
MATCH list on November 14, 2011, with reason code “Excessive Chargebacks.” 

  PayPal was not Plimus’s only stumbling block after closing. Plimus entered into an 
agreement with Merchant e-Solutions, a payment processer, and began processing transactions by 
November 13, 2011. Merchant e-Solutions terminated Plimus on January 5, 2012, and added 
Plimus to the MATCH list under reason code “Violation of MasterCard Standards.” In a letter “To 
Our Partners,” Great Hill gave an annual report for the year ending on December 31, 2011, in 
which Great Hill noted that “Plimus was the only portfolio company to experience decline in 
valuation, as the company removed a number of high-risk clients from its payments platform, 
resulting in a negative short-term impact.” Great Hill wrote that Plimus had been terminated by 
PayPal and Merchant e-Solutions, “related to MasterCard violations by certain Plimus clients. 
Specifically, Plimus’[s] platform had been used by two customers to sell fraudulent ‘get-rich-
quick’ schemes.” According to Great Hill, Plimus took “several corrective actions, including the 
immediate removal of a number of high-risk customers (which account for approximately 10% of 
volume),” which meant that Plimus fell short of its processing volume expectations. […] 

  A business summary report of Plimus’s performance in the fourth quarter of 2011 similarly 
noted the termination by two processors, which related to two Plimus customers who sold 
fraudulent “get rich quick” schemes. The summary noted that Plimus took corrective action 
following the processor terminations, including a January 2012 Plimus purge of approximately 
500 vendors in “higher-risk merchant categories (auction/bid, forex software, media download, 
and virtual currency) and stopped accepting new merchants in these categories.” In the summary, 
Great Hill noted that Plimus also changed its onboarding process, which added more review before 
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new vendors could begin processing transactions. Great Hill wrote that “the impact of these events 
and the decision to remove the higher-risk customers resulted in a decline in processing volume in 
December versus expectations, and we anticipate lower volumes into 2012.” In the business 
summary report of Plimus’s performance in the first quarter of 2012, Great Hill noted that Plimus’s 
“key processing relationships appear to be stabilized.” 

  Tal was fired as CEO in August 2012. Great Hill filed this action on September 27, 2012, 
two days before the funds held in escrow were scheduled to be released. Additionally, SGE has 
not yet paid Tal the SGE Earn-Out. The result of this litigation could affect SGE’s profit on the 
sale of Plimus, which is in turn used to calculate Tal’s transaction bonus. […] 

  […] Great Hill seeks indemnification against Tal, Itshayek, Herzog, Kleinberg, SIG Fund, 
SIG Management, and the Charity Defendants for the losses it suffered as a result of breaches of 
the representations and warranties in the Merger Agreement. Furthermore, Great Hill argues that, 
given the alleged fraud, indemnification should not be limited to the escrow fund established by 
the Merger Agreement, and that liability should attach to all indemnifying defendant regardless of 
their participation in or knowledge of the alleged fraud. […]  

[In a lengthy review of the plaintiffs’ claims of fraud and fraudulent inducement, the court 
found that, while there were misrepresentations made, the element of reasonable reliance was not 
satisfied, except in the case of misrepresentations made regarding the status of the PayPal 
relationship.] 

  A claim for indemnification based on the breach of a representation and warranty is a 
claim for breach of contract. A breach of contract claim, in turn, requires: “(1) a contractual 
obligation; (2) a breach of that obligation by the defendant; and (3) a resulting damage to the 
plaintiff.” It is worth noting the fundamental difference between the showing necessary for 
contractual indemnification and that required for fraud. For indemnification, the Defendant’s 
scienter requirement is absent. Moreover, the Plaintiffs need not show reasonable reliance; here, 
in fact, the parties agreed that even the Plaintiffs’ prior “knowledge . . . of any untruth of any such 
representation or warranty of [Plimus] expressly set forth in [the Merger Agreement], regardless 
of whether such knowledge was obtained through [Great Hill’s] own investigation or through 
disclosure by [Plimus],” is no bar to an indemnification claim. 

  The Plaintiffs’ indemnification claim requires some parsing. As an initial matter, the claim 
is brought against Tal, Itshayek, Herzog, Kleinberg, SIG Fund, SIG Management, and the Charity 
Defendants (the “Indemnification Defendants”). Indemnification claims were not brought against 
Goldman and Klahr, who were not shareholders of Plimus (although Goldman signed the Merger 
Agreement as representative of SIG Management and SIG Fund). Itshayek and the Charity 
Defendants were not parties to the Merger Agreement, but they executed letters of transmittal, in 
which they represented they had read the Merger Agreement and agreed to be bound by its 
provisions. Tal, SIG Fund, Herzog, and Kleinberg similarly signed such letters of transmittal. As 
a result, the Plaintiffs have shown that contractual obligations on the part of the Indemnification 
Defendants run to Great Hill. 

  The Plaintiffs allege that four representations and warranties in the Merger Agreement 
were breached. They interpret the indemnity provisions in the case of fraud to impose 
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indemnification liability beyond the escrow amount on all parties who executed letters of 
transmittal, regardless of their participation in or knowledge of that fraud. Although the 
Indemnification Defendants admit indemnification liability for three fines related to pre-closing 
Plimus activity, they contest the other alleged breaches; moreover, they argue that the correct 
interpretation of the indemnity provisions does not extend liability for fraud beyond actual tort-
feasors. 

 The Plaintiffs allege that the Indemnification Defendants breached the representation in 
Section 3.09 of the Merger Agreement that there were no undisclosed “material liabilities or 
obligations.” The Plaintiffs argue specifically that Plimus’s revenue and profits, as represented in 
the disclosure schedule attached to the Merger Agreement, were inflated because they included 
vendors that were later terminated and did not reflect the loss of PayPal. Given that these vendors 
“had to be terminated after Plimus’s repeated violations of the Card Network rules lest the 
company lose every payment processor,” I assume the Plaintiffs are referring to the five hundred 
vendors that Plimus terminated in January 2012, post-merger. 

  I note at the outset that characterizing the loss of PayPal as breaching a duty to disclose 
“liabilities or obligations” is a strained interpretation of Plimus’s contractual duties. At the time of 
closing, PayPal had threatened to terminate its relationship with Plimus, but had yet to make a 
definitive decision; furthermore, Tal did not believe that PayPal would actually terminate. 
Fundamentally, there was no known or unknown material liability related to the loss of PayPal at 
the time of closing. 

  Similarly, the post-closing termination of five hundred vendors in January of 2012, four 
months after closing, was not a material liability that existed at the time of closing. An unrealized 
threat to a business model is not a “liability.” […] Additionally, the Plaintiffs’ argument that 
Plimus must have recognized this need to discharge the vendors or “lose every processor” pre-
closing is misplaced. The Plaintiffs have not shown that Plimus’s relationships with its other 
processors were in any way, known or unknown, strained prior to closing, or that Plimus’s other 
processors had made similar demands to remove certain vendors. Therefore, to the extent the five 
hundred vendors were terminated to save Plimus’s other processor relationships, the termination 
was not a material liability at closing. For these reasons, I find that the Indemnification Defendants 
have not breached Section 3.09 of the Merger Agreement. 

  Next, the Plaintiffs allege that the Indemnification Defendants breached the 
representations in Section 3.16 of the Merger Agreement, by representing that Plimus was not in 
“default in complying” with all contracts, nor in “dispute” regarding those contracts. The Plaintiffs 
assert that Plimus was in default of, or in dispute regarding its contract with PayPal. Again, this is 
a strained construction of the representations at issue. Plimus was not in “default” of, nor in a 
contractual “dispute” under, its contract with PayPal, although pursuant to that contract it was 
assessed a fine and threatened with termination of the PayPal relationship. In any event, any breach 
of this Representation and Warranty is duplicative of the breaches of the representations 
concerning supplier relationships and compliance with card system rules, as discussed below. Any 
resulting indemnification will also be the same. Therefore, I discuss these allegations in regard to 
those breaches of Representations and Warranties, below. 

  The Plaintiffs also argue that the Indemnification Defendants breached the representation 
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in Section 3.23 of the Merger Agreement that Plimus “is and has been in compliance with the 
bylaws and operating rules of any Card System(s).” The Plaintiffs point to the numerous violation 
notices that Plimus received from Paymentech and PayPal. 

  The Indemnification Defendants admit that the compliance representation was breached, 
but only with respect to three fines from PayPal relating to pre-closing transactions. These, the 
Indemnification Defendants concede, demonstrate that Plimus had not been in compliance with 
card system rules. The three fines were for excessive chargebacks in July, excessive chargebacks 
in August, and the fine related to GoClickCash. The Plaintiffs have not shown any additional fines 
or violations with regard to PayPal. As a result, the Indemnification Defendants have breached this 
representation, as it relates to the three identified violations through PayPal. 

  Next, the Plaintiffs point to Plimus’s failure to disclose violations in connection with 
Paymentech. Again, Plimus warranted that it “has been” in compliance with card system rules, a 
representation that was untrue with respect to Paymentech given, among other things, its excessive 
chargeback issues in 2011. It is true that any fines related to the Paymentech violations were paid 
before closing and the Paymentech relationship ended before the bidding process was even 
complete. As a result, the Plaintiffs will, perhaps, have difficulty showing any damages with 
respect to Paymentech violations. That inquiry, however, is for another day. The Indemnification 
Defendants have breached Section 3.23 of the Merger Agreement. 

  Finally, the Plaintiffs argue that, because PayPal threatened termination, the 
Indemnification Defendants breached the representation in Section 3.26(b) of the Merger 
Agreement that “[n]o supplier of products or services . . . has notified the Company . . . that it 
intends to terminate its business relationship with the Company.” The Indemnification Defendants 
argue that they did not breach this representation because Plimus did not receive a termination 
notice prior to closing, and because PayPal’s internal communications showed that a definitive 
decision regarding termination was not made prior to closing. Plimus, however, was aware of the 
PayPal representatives’ declarative statements that PayPal would send a termination notice once 
certain conditions were met. Section 3.26(b)’s plain language does not require a notification of 
termination; only a notification of an intent to terminate. PayPal representatives expressed such an 
intent to terminate in e-mails and calls to Plimus in August and September 2011. As a result, the 
Indemnification Defendants have breached Section 3.26(b). 

  Pursuant to Section 10.03 of the Merger Agreement, the Defendants’ indemnity liability 
for breaches of representations and warranties is limited to the lesser of their pro rata share of 
losses caused by such breaches and their pro rata share of the escrow amount. The Exclusive 
Remedy clause in Section 10.10 of the Merger Agreement maintains that the sole and exclusive 
remedies for breaches of the Merger Agreement are those found within Article 10, “except in the 
case of fraud or intentional misrepresentation (for which no limitations set forth herein shall be 
applicable).” The Plaintiffs argue that in the case of fraud, this provision removes the cap on 
indemnity liability, and imposes this uncapped indemnity liability on all the Indemnification 
Defendants even for the fraud of others; that is, even upon those parties both innocent and ignorant 
of any fraud. The Plaintiffs argue that the provision is unambiguous, that a different reading would 
render certain language illusory, and that their interpretation is reasonable in light of the real-world 
context. They note correctly that Delaware embraces a contractarian outlook. As a result, per the 
Plaintiffs, the Indemnification Defendants who were selling stockholders, known in the Merger 
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Agreement as Effective Time Holders (“ETHs”)—having agreed to unlimited liability for the 
frauds of others—must be held to their bargain in the Merger Agreement. According to the 
Plaintiffs, this applies to the ETHs equally, that is, to the charitable interests who were donees of 
stock equally with the fraudsters. 

  As part of a prior Motion to Dismiss, certain Defendants previously sought a ruling, as a 
matter of law, that the Exclusive Remedy clause “simply exempts from the indemnification 
limitations in Section 10 any recovery in tort from fraudsters.” In my 2014 Opinion on the Motion 
to Dismiss, I declined to address the meaning of the Exclusive Remedy clause, noting that any 
decision at that time would not result in dismissing the entire count. Accordingly, I did not make 
a finding on whether or not the language was ambiguous on its face. However, as the Defendants 
point out, I wrote that “I tend to agree that the Moving Defendants’ reading is commercially 
reasonable,” and the issue “would be helpfully illuminated by evidence of the parties’ intent.” 
Because I have found above that Tal committed fraud when he did not disclose PayPal’s 
termination threat, I must now grapple with the Exclusive Remedy clause. 

  I must first determine whether the Agreement, read as a whole, is ambiguous as to 
remedies available here. The pertinent provisions are set out below. In light of this language, I turn 
to the issue of ambiguity. “[A] contract is ambiguous only when the provisions in controversy are 
reasonably or fairly susceptible of different interpretations or may have two or more different 
meanings . . . . The true test is not what the parties to the contract intended it to mean, but what a 
reasonable person in the position of the parties would have thought it meant.” The Plaintiffs point 
to Section 10.10, which mandates that the limited indemnification obligations of Section 10 to be 
the buyer’s exclusive remedy for damages, “except . . . in the case of fraud or intentional 
misrepresentation (for which no limitations set forth herein shall be applicable).” According to the 
Plaintiffs, this language is unambiguous; in case of fraud, all sellers agreed to personally indemnify 
the buyer for all damages, “without limits.” The argument that Section 10.10 unambiguously 
provides such liability fails at inception; even when read in isolation, Section 10.10 does not 
address whose fraud will trigger the provision. The Plaintiffs’ argument fails for a more 
fundamental reason as well: I must construe the contract as a whole, and in doing so, it is clear that 
the language quoted exempts fraudsters from the benefits of the negotiated limits on liability. 

  In Article 10, the parties agreed to a carefully thought-out liability scheme on the part of 
the ETHs. Section 10.02 sets out the ETH’s indemnification obligations. ETHs agreed to 
indemnify the buyer for the pro rata amount of all losses, as defined in the Section. Section 10.02(c) 
limits such liability to claims brought by notice on the ETHs during the contractual limitation 
period, made with specified detail. Section 10.03 then places limitations on claims against ETHs: 

(a)(ii) in no event shall the [ETH]’s aggregate liability . . . exceed, in the aggregate, 
the escrow amount . . . . 
 
(b) The Escrow Amount will be the sole source of funds from which to satisfy the 
[ETH]’s indemnification obligations . . . . In no event shall any individual ETH]’s 
liability for Losses . . . exceed, in the aggregate, the lesser of (x) such [ETH]’s Pro 
Rata Share of the Escrow Amount, or (y) . . . [the] Pro Rata Share of the losses.” 

  The provisions detailed above demonstrate a thoughtful, bargained-for liability scheme for 



 / LAW 5413 MERGERS AND ACQUISITIONS / 614 
 

 

ETHs—the parties agreed that losses from breaches of representations and warranties would be 
indemnified from a fund, which would be created from the sale proceeds of the ETH’s, and that 
such fund would represent the limit on ETH liability. Section 10 contained benefits for the buyer 
as well. For instance, Section 10.04 preserved the buyer’s rights of indemnification for breaches 
of representations and warranties, even if the buyer was aware of the falsity of the representation 
when made. In this context, however, what is important is that the ETHs agreed to be liable without 
fault for violations of representations and warranties by Plimus management, at an amount capped 
by the escrow. Section 10.10 must be read in this context. 

  Section 10.10 provides that indemnification is the “sole and exclusive remedy” running to 
the buyer for “breach of any covenant, agreement, representation or warranty set forth in this 
Agreement;” remedies are “limited to those contained in this Article 10.” Three exceptions are 
carved out from the exclusivity of the indemnification remedy, of which two are not applicable 
here. The third involves fraud, for which damages are not “limited to those contained in this Article 
10;” instead, in case of fraud or intentional misrepresentation, “no limitations set forth herein shall 
be applicable.” The question, then, is the meaning of the fraud exception. In light of the contractual 
liability scheme as a whole, I find the meaning unambiguous. 

  The ETHs agreed to set up an escrow fund. They agreed that damages for breaches of 
representations and warranties would be paid from this fund, regardless of any fault on the part of 
an individual ETH and regardless of pre-contractual notice of the falsity of the representations on 
the part of the buyer. This limited liability made sense from the point of view of the ETHs, since 
many of them would have limited or no opportunity to verify the representations and warranties 
personally. It also made sense from the point of view of the buyer, since it had a ready fund from 
which to be made whole in the event of a breach. The buyer could attempt, through due diligence, 
to insulate itself from harm exceeding the amount in escrow. It could not, however, reasonably 
anticipate fraud. Thus, it is unremarkable that while liability was “limited to” the Article 10 
indemnification, in case of fraud “no limitations set forth herein” applied. This clause permitted 
the buyer to bring an action against tort-feasors for damages outside of Article 10, as the Plaintiffs 
have done here. This reading is consistent with Section 10.03(b), which provides that the “Escrow 
Amount will be the sole source of funds from which to satisfy the [ETH]s’ indemnification 
obligations . . . .” 

  The Plaintiffs, however, seek to expand the benefits of their bargain. They seek to convert 
a remedy “limited to” indemnification—except in the event of fraud, in which case “no limitations” 
are applicable—into something else altogether. They interpret the language as something akin to 
“in case of fraud, buyer may proceed in indemnification, without showing fault against 
indemnitors, and with no limit on amount.” To my mind, this is simply not a reasonable reading 
of section 10.10. The ETHs exposed themselves to indemnification liability for breaches of 
representations and warrantees, without regard to fault, even in cases where the buyer knew the 
truth of the misrepresentation before contracting; however, the ETHs strictly limited the amount 
of that liability. I find that to read the Merger Agreement as making the ETH’s strict-liability 
exposure limitless does not comport with the language of the contract, nor does it comport with 
the closely-written liability scheme the parties created. I find the language unambiguous: the 
Plaintiffs may seek indemnification for breaches; their right to recover is limited to indemnification 
under the contract from the escrowed funds, except in case of fraud, in which case they are free to 
pursue their remedies in tort as well. 
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  The Plaintiffs contend that this eviscerates their bargain, and that it is against public policy 
because it encourages the ETHs to benefit by turning a blind eye to fraud. Neither argument is 
persuasive. In case of fraud, the Plaintiffs are entitled to indemnification as well as any recovery 
in tort—that is what they bargained for. And tort-feasors, including the fraudsters and those who 
conspired with them or aided and abetted the fraud, do not escape liability under my plain reading 
of the Merger Agreement. […] 
 
8.2.2 How	Broadly	Does	Your	Fraud	Exception	Sweep?		Express	Scripts,	Inc.	and	United	

Biosource	LLC	v.	Bracket	Holdings	Corp	(C.A.	No.	N15C-02-233	CCLD)	(Del.	2021)	

SEITZ, Chief Justice: 

United BioSource LLC (“UBC”), a subsidiary of Express Scripts, Inc. (“ESI”) agreed to sell 
three of UBC’s pharmaceutical research and development businesses to Bracket Holding Corp. 
(“Bracket”), a holding company formed by Parthenon Capital Partners, LP (“Parthenon”) for the 
acquisition. In August 2013, Bracket and UBC signed a $187 million securities purchase agreement 
(the “SPA”). Except for claims involving deliberate fraud and certain fundamental representations, 
Bracket agreed to limit its remedy for breach of the SPA’s representations and warranties to an 
insurance policy (the “R&W Policy”) purchased to cover these claims. 

After closing, Bracket claimed that ESI and UBC engaged in fraud by inflating the revenue 
and working capital of one of the divisions of the acquired companies. In an arbitration proceeding 
Bracket recovered $13 million under the R&W Policy for breach of the SPA’s representations and 
warranties. Bracket then sued ESI and UBC for fraud in the Superior Court. A jury awarded 
Bracket over $82 million. 

The parties have appealed from the jury verdict and judgment. We find one issue dispositive. 
The SPA provides unambiguously that, except in the case of deliberate fraud and certain 
fundamental representations, Bracket could only recover up to the R&W Policy’s limits for breaches 
of the representations and warranties. Over ESI’s objection, however, the Superior Court instructed 
the jury that it could find for Bracket not only for deliberate fraud, but also for recklessness. A 
deliberate state of mind is a different kettle of fish than a reckless one. The court’s erroneous jury 
instruction was not harmless—it violated a key provision of the SPA and how the parties allocated 
risk in the transaction. We therefore reverse the Superior Court’s judgment and remand for a new 
trial. To be helpful to the court and the parties on remand, we also address one other meritorious 
issue raised by ESI and UBC in their appeal. 

We review the facts in a light most favorable to the jury’s verdict. ESI is a Delaware 
corporation providing pharmaceutical support services and benefits management. In 2012, ESI 
acquired UBC and its three subsidiaries—Bracket Global Holdings LLC, Bracket Global K.K., 
and Bracket Global Limited. Parthenon, a private equity fund, formed Bracket to purchase the 
Company from UBC. To distinguish between Bracket Holding Corp., the acquisition entity, and 
the three UBC Bracket subsidiaries, we will refer to the acquisition entity as “Bracket” and the 
three subsidiaries as the “Company.” We will also refer to ESI and UBC together as “the 
defendants.” 

In the fall of 2012, UBC hired Credit Suisse Securities (USA) LLC (“Credit Suisse”) as its 
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financial advisor to market the Company and KPMG LLC (“KPMG”) to perform sell-side due 
diligence. Credit Suisse prepared a Confidential Information Memorandum (“CIM”), while KPMG 
conducted a Quality of Earnings (“QoE”) investigation, which led to a February 2013 QoE Report. 
After Parthenon received both reports, it submitted a letter of intent to purchase the Company. To 
price the transaction, Parthenon focused on a multiple to the Company’s Earnings Before Interest, 
Taxes, Depreciation, and Amortization—“EBITDA” in the twelve-month period prior to closing 
(“TTM EBITDA”). 

During due diligence, Parthenon grew concerned about the high balance of unbilled 
accounts in the QoE Report for Scientific Services, one of the Company’s divisions. It raised the 
issue with Jim Stewart, the Company’s Vice President of Finance. Stewart responded that the high 
receivable balance came from contract change orders when additional work was authorized beyond 
the scope of the original contract but had not yet been reflected in a revised contract. According to 
Stewart, unexecuted change orders were common in the industry and did not pose collectability 
problems. KPMG did not express concerns about the collectability of the balances. 

On July 12, 2013, Bracket and UBC entered the SPA. UBC represented that the January 
2011 through March 2013 financial information in the disclosure schedule supporting a $29 
million TTM EBITDA was true and correct. UBC also represented that, as of May 31, 2013, the 
Company had $11.85 million in working capital, subject to a post-closing adjustment. 

Soon after closing, Bracket believed it had been misled about the Company’s finances. 
According to Bracket, the Company had inflated historical revenue by millions of dollars. The 
Company’s unbilled receivable balance was way off. Contracts did not support the balances and 
the revenue recognized against them. The Company recognized revenue long after work ended. 
Revenue continued to be booked for closed out contracts and was uncollectible. Bracket claimed 
that the Company’s working capital was a negative $2.7 million along with large unbilled 
receivables. 

After some back and forth between the parties, Bracket settled on a negative $14 million 
in working capital, requiring an over $25 million post-closing working capital adjustment. Bracket 
attributed the shortfalls to overstated unbilled receivables. Bracket also believed that it overpaid 
for the Company by tens of millions of dollars based on the effect unbilled receivables had on 
revenue. 

In October 2014, Bracket demanded arbitration to recover under the R&W Policy. The 
arbitration raised many of the same events that led to this litigation. Bracket recovered $13 million 
under the R&W Policy. The defendants did not participate in the arbitration.  

In 2015, UBC filed an action in the Court of Chancery to compel Bracket to commence 
arbitration under Section 2.5(b) of the SPA to resolve the working capital dispute. The court 
granted UBC’s demand and ordered the parties to commence the working capital arbitration 
process under the SPA. Under Section 2.5(b), each party submitted a proposed calculation of 
working capital. The arbiter issued a report, ruling in favor of UBC. The arbiter found that the 
“Final Working Capital” was $9,687,383, which gave Bracket a price adjustment of $504,591. 

Bracket then sued ESI, UBC, and Jim Stewart in the Superior Court for fraudulently 
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inducing Bracket to purchase the Company. UBC responded with counterclaims for breach of 
contract and tortious interference for Bracket’s failure to pay UBC under a separate contract—a 
Transition Services Agreement (“TSA”). At trial, Bracket called fact witnesses and an expert 
witness to show that Stewart recognized revenue for contracts before the work had been performed, 
that did not exist or had been terminated, and in amounts exceeding totals for active contracts. 
After a ten-day trial the jury found that the defendants committed fraud and that ESI aided and 
abetted UBC’s fraud. The jury awarded Bracket $82.1 million in damages and UBC $2.2 million 
in damages for UBC’s breach of the TSA. 

The parties filed a flurry of post-trial motions. For purposes of this appeal, we focus on the 
Superior Court’s jury instruction addressing the state of mind for proof of fraud. The Superior Court 
first addressed the state of mind requirement in its April 11, 2019 pre-trial opinion. Bracket argued 
that the defendants should be liable not only for deliberate fraud, but for reckless conduct. The 
defendants objected and relied on the SPA’s deliberate fraud limitation to recover more than the 
R&W Policy. The court concluded that it was “confident there will be a significant dispute over how 
the jury will be instructed regarding fraud and what [Bracket] needs to establish to support this 
allegation” but found that “the extent to which others may have had knowledge of or reasonably 
suspected [Stewart’s conduct] will be one for the jury to decide.” Continuing, the court concluded 
that Bracket “will be required to establish that the intent of [the] [d]efendants, through their 
employees, was to knowingly create false financial documents . . . . [but] [t]he exact wording of the 
jury instructions will await the submissions by the parties.”  

In a May 15, 2019 pre-trial hearing, the defendants raised the reckless versus deliberate 
jury instruction issue again, arguing that “it impacts the nature of the case statement that plaintiff 
has proposed. It may also influence the argument that plaintiff makes. So that is why the parties 
had agreed th[is] issue . . . could be addressed today as opposed to later during a charging 
conference.” It appears that the parties interpreted the court’s April 11 ruling differently. After the 
parties made their positions known, the court clarified its prior decision. The court stated that the 
term “deliberate” was not “defined otherwise in the document,” meaning that UBC could be liable 
for recklessness, not just intentional fraud.  

At trial, the defendants reasserted their objection and argued that there should be no 
“recklessness instruction at all” because “under the contract, only deliberate fraud is actionable.” 
The court rejected the argument, stating that the court had already ruled on the recklessness issue 
earlier.  

The defendants renewed their objection to the fraud jury instruction in a post-trial motion 
for a new trial. Once again, the court turned away their argument. The court reasoned that Delaware 
law requires an “express agreement” to alter the common law fraud state of mind requirement, 
which includes recklessness. The court found “no clear articulation of the parties’ intent,” and thus, 
the court “d[id] not believe that the inclusion of one undefined term – ‘deliberate’ – in the 
indemnification section of the SPA alters the mental state required for common law fraud.” Thus, 
the court reaffirmed its prior ruling that the court properly instructed the jury that the defendants 
could be liable for fraud if they acted recklessly. The court denied the defendants’ post-trial motion 
to overturn the jury’s verdict. 

On appeal, the defendants argue that the Superior Court erred by allowing Bracket to 
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recover for breach of the representations and warranties not only for deliberate fraud, but for 
recklessness. They point to Section 9.6(d) of the SPA and its “deliberate fraud” requirement. In 
the absence of deliberate fraud, the defendants argue, the SPA limited Bracket to the “sole remedy” 
of the R&W Policy. According to the defendants, because the fraud jury instruction conflicted 
with a fundamental provision of the SPA, they are entitled to a new trial. 

Bracket responds that the SPA contains numerous provisions referring to fraud, which refer 
to common law fraud. When the SPA is read as a whole, Bracket argues, the defendants could be 
liable for common law fraud, which includes recklessness. Further, Bracket contends that 
“deliberate” fraud under the SPA covers intentional and reckless mental states. Finally, according 
to Bracket, if the Superior Court erred, the error was harmless given what they characterize as 
overwhelming evidence of deliberate fraud. 

On appeal, we review de novo the trial court’s jury instructions. While “jury instructions 
need not be perfect,” they must “give a correct statement of the substance of the law and be 
reasonably informative and not misleading when read as a whole.” If the jury misunderstands the 
law, “its ability to perform its duty is undermined and substantial rights of the parties are affected.” 

In ABRY Partners V, L.P. v. F & W Acquisition LLC, the Court of Chancery recognized “a 
strong tradition in American law that holds that contracts may not insulate a party from damages 
or rescission resulting from the party’s fraudulent conduct.” There is also “a strong American 
tradition of freedom of contract, and that tradition is especially strong in [Delaware], which prides 
itself on having commercial laws that are efficient.” The Court of Chancery in ABRY Partners 
resolved the tension between Delaware’s “distaste for immunizing fraud” and “the need for 
commerce to proceed in a rational and certain way,” by concluding that a contracting party cannot, 
as a matter of public policy, “limit . . . exposure for its own conscious participation in the 
communication of lies to the Buyer . . . .” But when a party “knowingly accepted the risk that the 
[counterparty] would act with inadequate deliberation,” then that party “may not escape the 
contractual limitations on liability by attempting to show that the [counterparty] acted in a reckless, 
grossly negligent, or negligent manner.”  

The SPA—governed by Delaware law—and its indemnification framework directly reflects 
the balance struck in ABRY Partners. In Section 9.6(D) of the SPA, the parties addressed deliberate 
fraud and other states of mind and allocated the risks associated with post-closing liability for breach 
of representations and warranties: 

NOTWITHSTANDING ANY OTHER PROVISION HEREIN TO THE 
CONTRARY, EACH OF THE BUYER AND PARENT ACKNOWLEDGES AND 
AGREES, THAT FROM AND AFTER THE CLOSING, EXCEPT IN THE 
CASE OF FRAUD, PARENT SHALL NOT HAVE ANY DIRECT OR 
INDIRECT LIABILITY (DERIVATIVELY OR OTHERWISE) WITH RESPECT 
TO ANY BREACH OF ANY REPRESENTATION OR WARRANTY (OTHER 
THAN THE FUNDAMENTAL REPRESENTATIONS) MADE BY PARENT IN 
THIS AGREEMENT. IN FURTHERANCE OF THE FOREGOING, THE 
BUYER AND PARENT EACH ACKNOWLEDGES AND AGREES THAT 
EXCEPT IN THE CASE OF ANY DELIBERANT [sic] FRAUDULENT (I) 
ACT, (II) STATEMENT, OR (III) OMISSION (1) THE SOLE AND 
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EXCLUSIVE REMEDY OF WITH RESPECT TO ANY BREACH BY PARENT 
OF ANY REPRESENTATION OR WARRANTY (OTHER THAN THE 
FUNDAMENTAL REPRESENTATIONS) CONTAINED IN THIS 
AGREEMENT SHALL BE SATISFIED SOLELY FROM THE R&W 
INSURANCE POLICY . . . . 

Section 9.6(D) is unambiguous. The parties agreed that, except for fraud and fundamental 
representations, the Parent—defined as UBC—would not be liable for any breach of the SPA’s 
representations and warranties. And absent deliberate fraud, Bracket’s exclusive remedy against 
UBC was the R&W Policy. 

The Superior Court “d[id] not believe that the inclusion of one undefined term – ‘deliberate’ 
– in the indemnification section of the SPA alters the mental state required for common law fraud.” 
We disagree. When sophisticated parties craft purchase agreements, they typically follow a time-
tested template.1 Specific to indemnification provisions, the buyer wants to be sure it is getting what 
is represented and secures representations and warranties specific to the seller’s financial 
information. The seller wants to limit its liability for post-closing disputes over representations and 
warranties. The parties channel post-closing representation and warranty disputes to the 
indemnification provisions of their agreement.2  

 
1 See Robert Anderson & Jeffrey Manns, The Inefficient Evolution of Merger Agreements, 85 GEO. 
WASH. L. REV. 57, 64 (2017) (“To create [deal] documents, transactional lawyers do not write 
new documents from scratch, but instead work from one or more ‘precedents’ from past deals that 
provide a template of established law and practice with provisions that reflect firm-specific or 
partner-specific conventions. . . .The widespread use of precedent-based drafting means that the 
first draft of the terms of virtually every deal are based upon and adapted from a prior deal—its 
‘precedent’”); see also Victor Fleischer, Deals: Bringing Corporate Transactions Into The Law 
School Classroom, 2002 COLUM. BUS. L. REV. 475, 483 (2002) (“Forms and precedents are 
undoubtedly the backbone of corporate practice and there is often no reason to start from scratch.”). 

2 See White v. Curo Tex. Hldgs., LLC, 2016 WL 6091692, at *11 (Del. Ch. Sept. 9, 2016) 
(recognizing that “[d]eal-related indemnification provisions address post-closing risk allocation”) 
(citation and internal quotation marks omitted); CertainTeed Corp. v. Celotex Corp., 2005 WL 
217032, at *3 & n.5 (Del. Ch. Jan. 24, 2005) (“In the context of a merger or asset acquisition, the 
term ‘indemnification’ refers generally to the responsibility retained by the seller to make the buyer 
whole for liabilities related to the assets sold or for breaches of representations and warranties.”); 
see also ABA Mergers & Acquisitions Comm’n, Model Stock Purchase Agreement with 
Commentary 302–303 (2d ed. 2010) (“[I]t is customary in the acquisition of a privately held 
company for the buyer to be given a clearly specified right of indemnification for breaches of 
representations, warranties, covenants, and obligations, and against certain other remedies.”); 
Glenn D. West & W. Benton Lewis, Jr., Contracting to Avoid Extra-Contractual Liability—Can 
Your Contractual Deal Ever Really Be The “Entire” Deal?, 64 BUS. LAW. 999, 1017 (2009) 
(discussing extra-contractual liability consequences in “carefully crafted deductibles and caps on 
a seller’s obligation to indemnify a buyer for losses arising from breaches of contractually 
bargained-for warranties, which are designed to define precisely the parameters of each party’s 
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Here, the parties followed this well-worn path and used Section 9.6(D) to address fraud and 
allocate risk associated with post-closing disputes. Following Delaware law, the parties carved out 
deliberate fraud from the limits of the indemnification provision.3 But for all other states of mind, 
Bracket agreed to limit its remedy to the R&W Policy for breaches of the SPA’s representations 
and warranties. 

Our reading of Section 9.6(D) is confirmed when read in conjunction with Article 4, which 
addresses the “Representations and Warranties of the Buyer.”31 Consistent with the indemnification 
limitations in Section 9.6(D), and specifically the carveout for deliberate fraud, the parties agreed 
in Section 4.6 (Insurance) that “[t]he R&W Policy shall not provide for, or increase, any liability of 
Parent or its Affiliates . . . except as may result in the case of any deliberate fraudulent (a) act, (b) 
statement or (c) omission.” Further, the R&W Policy had to include “a waiver by the insurer(s) that 
issued the R&W Policy of any and all rights of subrogation . . . except in the case of any deliberate 
fraudulent (a) act, (b) statement or (c) omission.” In other words, the scope of the R&W Policy had 
to “conform to the representation in Section 4.6.” The R&W Policy incorporated the deliberate 
fraud limitations—“[t]he insurer shall only be entitled to exercise rights of subrogation against 
the Seller(s) . . . if the Loss arose in whole or in part out of any deliberate fraudulent act, statement 
or omission.” Through Section 4.6, the parties made clear that deliberate fraudulent “acts, 
statements, and omissions” were not covered by the R&W Policy and the carrier could subrogate 
a claim for these actions and omissions. Otherwise, the R&W Policy was the exclusive remedy. 

A plain reading of the SPA shows that the parties took great care to distinguish between 

 
post-closing liability”). 

3 See Airborne Health, Inc. v. Squid Soap, LP, 984 A.2d 126, 136–37 (Del. Ch. 2009) (“Because of 
Delaware’s strong public policy against intentional fraud, a knowingly false contractual 
representation can form the basis for a fraud claim, regardless of the degree to which the agreement 
purports to disclaim or eliminate tort remedies.”); EMSI Acquisition, Inc. v. Contrarian Funds, LLC, 
2017 WL 1732369, at *9 (Del. Ch. May 3, 2017) (“Under Abry and its progeny, therefore, absent a 
contractual portal, the Plaintiff (Buyer) cannot reach the Defendants (Sellers) on an indemnification 
claim beyond the bargained-for limits (the Escrow Funds) unless Plaintiff can demonstrate that 
Defendants acted with an ‘illicit state of mind’ or ‘knew that the Company’s representations and 
warranties were false.’”) (quoting ABRY PARTNERS, 891 A.2d at 1064); see also Lou R. Kling & 
Eileen Nugent, Negotiated Acquisitions of Companies, Subsidiaries, and Divisions, § 15.02 (2020) 
(discussing the ambiguity problem of undefined fraud parameters and suggesting “a clause which 
narrowly defines fraud based on a concept of intentional, knowing misrepresentation by the 
Seller”); Model Stock Purchase Agreement with Commentary 294 (“If the sellers are successful in 
negotiating one or more liability-limiting provisions, they often agree to remain fully liable for 
‘willful’ or ‘intentional’ misconduct such as fraud or intentional misrepresentation.”); Steven M. 
Haas, Contracting Around Fraud Under Delaware Law, 10 DEL. L. REV. 49, 57 (2008) (“As one 
would expect, exclusive remedy provisions are intensely negotiated and contain various carve-outs 
for different occurrences. . . . Most often, these carve-outs exempt claims relating to intentional 
misrepresentations from the exclusive remedy provisions such that all claims except for fraud must 
be brought as indemnification claims.”). 
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deliberate fraud and other states of mind and conduct. If the defendants committed deliberate fraud, 
Bracket could recover damages in addition to the R&W Policy. Absent that, Bracket’s sole remedy 
was a claim against the R&W Policy. 

Bracket argues that references to common law fraud throughout the SPA “fit together 
seamlessly with the indemnification provision in Article 9.” The argument goes as follows. Section 
9.6(D) states that “[n]otwithstanding any other provision herein to the contrary, . . . except in the 
case of fraud,” the defendants will not be liable for “any breach of any representation or warranty.” 
Section 9.8 states that “[i]n the absence of fraud and except for [Bracket’s] and its Affiliates’ rights 
under the R&W Policy,” the SPA’s indemnification provisions “shall provide the exclusive 
remedy for breach of any covenant, agreement or representation or warranty.” Section 9.8 also 
states that “in absence of fraud,” the defendants will not be liable for breach of a “Non-
Fundamental Representation,” including the representations at issue here. Without explaining 
further, Bracket concludes that, “[t]aken together, these provisions form a coherent liability regime 
that allows Bracket to hold Defendants liable in court if it can prove common-law fraud, and limits 
Bracket to recovering under the R&W Policy if it cannot.”  

Bracket’s attempt to import fraud references from other provisions into the indemnification 
provision suffers from glaring errors. First, it ignores the language in Section 9.6(D) that the 
indemnification provision supersedes “any other provision herein to the contrary,” meaning 
anything in Section 9.8 or other SPA provisions that are inconsistent with Section 9.6(D). In 
Section 9.6(D) the parties treated deliberate fraud as a matter separate from other general 
references to fraud in the SPA. Further, Section 9.6(D)’s lead-in phrase following the general fraud 
exception—“[i]n furtherance of the foregoing”—means that more is coming to refine the fraud 
exception. The parties made clear that, other than for instances of deliberate fraud, the R&W Policy 
is the exclusive remedy. Section 9.6(D)’s specific treatment of fraud also controls over general 
references to fraud elsewhere in the SPA.  

Next, Bracket resorts to grammatical rules to override the plain meaning of Section 9.6(D). 
It argues that “‘delibera[te]’ in §9.6(d) is an adjective that modifies the nouns ‘act,’ ‘statement,’ and 
‘omission,’ not an adverb that modifies ‘fraudulent.’” Thus, according to Bracket, “[e]ven if 
Defendants were right to claim that ‘deliberate’ means ‘intentional,’ §9.6(d) would require only an 
intentional act, statement, or omission; it would not alter the scienter standard for whether such 
intentional act were fraudulent.” This is a tortured reading of Section 9.6(D). States of mind are often 
paired with, and modify, the legal description of claims that follow them.4 Although grammatical 

 

4 See Glenn D. West, That Pesky Little Thing Called Fraud: An Examination of Buyers’ Insistence 
Upon (And Sellers’ Too Ready Acceptance Of) Undefined “Fraud Carve-Outs” In Acquisition 
Agreements, 69 BUS. LAW. 1049, 1074 (2014) (“defining fraud by adding a descriptive adjective” is 
a “step in the right direction” for a trend in U.S. markets to “define fraud with some specificity when 
including it as an exception to an [exclusive remedy] provision”) (alteration in original) (citation 
omitted); West & Lewis, 64 BUS. LAW. at 1033 (“If your counterparty insists on a ‘fraud exclusion,’ 
limit the exclusion to ‘intentional fraud . . . .’ And make certain that the effect of such an exclusion . 
. . eliminate[s] the applicability of deductibles and caps as to those breached represented that were, 
in fact, ‘intentionally fraudulent.’”); see also, e.g., In re Massey Energy Co., Deriv. & Class Litig., 
2011 WL 2176479, at *27 n.180 (Del. Ch. May 31, 2011) (“Typical exclusions [from D & O 
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parsing can at times be useful to clarify ambiguous language, here Section 9.6(D) has a plain 
meaning—the parties sought to distinguish deliberate fraud from other mental states. 

Finally, Bracket claims that “deliberate” fraud can include recklessness. But as explained 
earlier, fairly read, the parties used Section 9.6(D) to distinguish “deliberate fraud” from other states 
of mind. Even though the parties did not define “deliberate,” its use in context shows that it was meant 
to refer to an intentional state of mind. Dictionary definitions back this up. Black’s Law Dictionary 
defines “deliberate” as “1. Intentional; premediated; fully considered” and “2. Unimpulsive; slow in 
deciding.” “Deliberate,” in its plainer meaning, is defined as “[o]f a person: that acts or takes decisions 
after careful thought or consideration; measured and thoughtful. Also: that acts purposely or with 
intent.” What the parties intended to describe here was an intentional state of mind, not 
recklessness. 

A deliberate state of mind does not equate to a reckless state of mind. The parties used 
“deliberate” to describe a specific state of mind. Bracket agreed that, absent deliberate fraud, its 
sole and exclusive remedy for breach of the representations and warranties was the R&W Policy. 
The Superior Court erred when it instructed the jury that it could find for Bracket if it proved that 
the defendants acted with a reckless state of mind. 

[In the remainder of its opinion, the court rejects plaintiff’s argument that the jury 
instruction was harmless error, and provides direction as to the admissibility of certain 
evidence on retrial.] 
 
8.2.3 Notes	and	Questions	on	Express	Scripts,	Fraud,	and	the	Impact	of	R&W	

Insurance	

1.  Early in this course, you will have heard me note that one key difference between private 
acquisitions and public company mergers is that in a private deal the sellers or target shareholders 
are typically exposed to liability for some period of months or years after closing because of their 
obligation to indemnify for inaccurate representations, whereas the target shareholders in a public 
company merger are generally free of post-transaction exposure (other than controlling 
shareholders who themselves are bound by the merger agreement).  In Express Scripts, however, 
with very few exceptions (the scope of which are the focus of the opinion above), the selling 
shareholders are in a position rather like that of our carefree public company target shareholders.  
Instead of being in the purchaser’s target hairs for indemnification of losses from non-fraudulent 
misrepresentations, the purchaser instead must find its recovery, if any, under the terms of a so-
called “representations and warranties insurance” policy. 

 For better or worse, today’s private company M&A market has been substantially 
transformed by the growing use of R&W policies.  The parties will typically agree that either the 
purchaser (who is the party who generally would be the principal beneficiary of the policy), or the 
parties jointly, will purchase insurance coverage to cover some or all of the losses that would 

 
insurance coverage] include acts arising out of, based upon, or attributable to . . . committing any 
deliberate criminal or deliberate fraudulent act.”) (alteration in original) (citation omitted). 
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otherwise be covered by the sellers’ indemnity obligations under the acquisition agreement.  An 
insurance broker will use a draft of the acquisition agreement or term sheet to price coverage, and 
the selected insurer will then conduct its own due diligence (often relying to a greater or lesser 
extent on that provided to the purchaser), and indirectly shape the content of the representations 
and warranties in the acquisition agreement through its feedback on which potential breaches it is 
or is not willing to cover. 

 Typical terms of a policy would include a premium that is somewhere between 2.5% and 
4% of the total amount of loss covered by the policy; the policy limits will therefore naturally 
depend not only on the insurer’s willingness to write the policy but the purchaser and target’s / 
shareholders risk and cost sensitivity.  (Though the purchaser may be writing the premium check, 
what would you expect to generally be the effect of purchasing insurance on the purchase price 
paid to the seller?)  A policy limit equal to around 10% of the total purchase price seems relatively 
common.  Insurers will often want to see that both sellers and purchasers have some “skin in the 
game” by providing for a retention or deductible in the policy, often in the range of half a percent 
to one percent of the total deal value.  The purchaser and seller then may allocate that retention 
among themselves through a deductible or “tipping basket” in the acquisition agreement itself – 
for example, if the policy deductible were 1%, the buyer might absorb the first 0.5% and the seller 
then next 0.5%, with remaining losses being paid out of the policy.   

The insurers will, of course, exclude coverage for any issues known to any of the parties – a 
stance which may help a seller who wants to insist on including anti-sandbagging language in the 
acquisition agreement itself.  Perhaps less usefully for a seller, insurers will also insist that they 
buyer have the right to pursue the sellers for fraud, to avoid the moral hazard of a carefree seller 
with limited indemnity exposure providing inadequate disclosure.  What exactly constitutes fraud, 
however, can be negotiated, hopefully with greater clarity than in Express Scripts. 

2.  While the court in Express Scripts was able to extract from “deliberate fraud” an interpretation 
relatively favorable to the seller, a good drafter – for either party – won’t want to leave so important 
a term open for future debate.  Sellers will generally want to define fraud in the narrowest fashion 
possible so that the fraud exception doesn’t become a backdoor for recovery for negligent or 
reckless misrepresentations.  An example of a relatively narrow definition that focuses on knowing 
and intentional misrepresentation is the following:  “As used in this Agreement, “Fraud” means an 
intentional misrepresentation of a material fact (a) in a representation or warranty of a party to this 
Agreement (including the related schedule(s) hereto), (b) where the party making such 
representation or warranty has actual knowledge of the inaccuracy of such misrepresentation and 
(c) intends that another party to this Agreement rely on such misrepresentation to its detriment, 
and (d) such other party reasonably relies on that misrepresentation to its detriment.” 
 
3.  Our next case is included principally for its exploration of the relationship between fraud within 
the contract and the ability to seek an extra-contractual remedy for fraud that induced a party to 
enter into the acquisition agreement.  If, however, it merely succeeds in instructing as to the limits 
to which a cute analogy may be pressed for entertainment purposes over the course of an opinion, 
we will consider its inclusion equally well justified. 
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8.2.4 Surf's	Up	Legacy	Partners,	LLC	v.	Virgin	Fest,	LLC	(Del.	Super.	2021)	

WALLACE, J. 

This decision is a mash-up comprised of two tunes from a litigation soundtrack produced 
by the breakdown of a business relationship between the entities that orchestrated the KAABOO 
and Virgin Fest live music and outdoor entertainment festivals. Seven Delaware limited liability 
companies that planned and operated events under the KAABOO label (collectively, the 
“KAABOO Entities”) allege Virgin Fest Investco, LLC (“Investco”), a Delaware limited liability 
company, tortiously interfered with the contractual network they created with Investco’s affiliates 
until they were silenced into complete non-performance. In one of many responses, Investco, 
together with those affiliates (also Delaware limited liability companies—collectively, the “Virgin 
Fest Entities”), allege three of the KAABOO Entities’ managers, Bryan Gordon, Robert Walker, 
and Seth Wolkov (human beings—collectively, the “Managers”) engaged in various acts of fraud 
causing the Virgin Fest Entities to deal with the KAABOO Entities when they otherwise wouldn’t 
have. 

[…] In the second motion (“Motion II”), the KAABOO Entities and Managers seek 
dismissal of three fraud-based accusations, contending that contractual provisions bar fraud claims 
against the Managers and alternatively, that the Virgin Fest Entities do not allege fraud with Rule 
9(b) particularity. Applying the well-settled plain meaning analysis, the Court finds that those 
provisions unambiguously permit the fraud counterclaims to proceed against the Managers. Facing 
no other stops, the Court also finds that the Virgin Fest Entities have satisfied Rule 9(b)’s 
heightened pleading standard and allows those counterclaims to sound another day. Accordingly, 
Motion II is DENIED. 

I. FACTUAL BACKGROUND 

A consolidated disposition resolving dueling (but not cross) motions to dismiss requires a 
bit of range to score. The allegations blaring from both sides are divergent and hotly-contested and 
one may rightly think the stories hopelessly disharmonious. But, the Court must here accept much 
of each tale as true, and will shepherd the opposing views of the facts within neighboring fences 
for clarity’s sake. 

A. MOTION I’S ALLEGATIONS - THE KAABOO VIEW. 

The KAABOO Entities were formed to plan and operate live festivals and sought to 
strengthen their hold on that industry. In 2017, they recruited Jason Felts as a director to leverage 
his influence within the Virgin Group conglomerate and open a pathway to collaboration with 
those firms. This led to the creation of the three defendant Virgin Fest Entities, including Virgin 
Fest, LLC, which wholly owns the others and is managed solely by Investco. A joint venture with 
those newly-developed counterparties had been conceived to expand KAABOO’s audiences by 
advertising live events under Virgin Group branding in market segments previously-unexplored.  
Despite its potential, though, the common enterprise was met with hardship that ultimately would 
clarion the beginning of its end.  
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In 2019, the KAABOO Entities suffered a series of reversals and failed to attract investors. 
To avoid a liquidity crisis, the KAABOO Entities concluded a fundamental change was in order. 
Instead of running their own live events, the KAABOO Entities decided they should manage the 
live events of others. Achieving this objective would require the transfer of overperforming assets, 
including their most lucrative event, to a willing buyer. And so, they turned to the Virgin Fest 
Entities.  

The parties executed a Letter of Intent (“LOI”) to sell the Virgin Fest Entities a number of 
upcoming or planned festivals and a license to use KAABOO-related intellectual property for those 
events. Among the terms were multi-million dollar payments from the Virgin Fest Entities and a 
management arrangement whereby the KAABOO Entities would run the events the Virgin Fest 
Entities purchased. The transaction was scheduled to close shortly before the KAABOO Entities’ 
most lucrative festival—on the same day many of the bills necessary to secure artists and vendors 
came due.  

Between the LOI and closing date, the KAABOO Entities’ financials deteriorated further. 
This incited the Virgin Fest Entities to insist on aggressive, risk-allocating terms. To that end, the 
transaction was renegotiated to provide assignment of additional KAABOO assets in exchange for 
a more elaborate event management scheme, and to convey non-voting Investco stock to the 
KAABOO Entities. The parties memorialized these and other LOI terms in a barrage of interrelated 
agreements (collectively, the “Transaction Contracts”) to which Investco was not a co-signer.  

But, the deals didn’t close as planned. The Virgin Fest Entities failed to obtain funding 
necessary for consummating the acquisition, which in turn made the KAABOO Entities miss 
payments to trade creditors who were threatening to cease preparations. Nevertheless, the closing 
was rescheduled to the festival’s eve. But too, on that day, the KAABOO Entities received another 
serving of hard times and hard dealing. The Virgin Fest Entities announced that third-party 
financing had fallen through and thus insisted on more onerous terms, including a personal 
guarantee from one of the KAABOO Entities’ directors. When the dust settled, the transactions 
had been completed and virtually all of the KAABOO Entities’ assets were sold.  

The show would go on, however. About a week after closing, the Virgin Fest Entities began 
requesting uncompensated services from the KAABOO Entities not contemplated by their 
agreements. The Virgin Fest Entities also took issue with employee layoffs and staffing changes 
without expressing an interest in those matters before. The crescendo: the Virgin Fest Entities 
questioned the KAABOO Entities’ exposure, asserting that the latter omitted integral liabilities 
from their balance sheets when conducting due diligence. Most of these objections were lodged in 
a written demand, which the KAABOO Entities construed as a repudiation of the parties’ bargain. 
Out of that interpretation the subject of Motion I grows. 

And now, the other version. 

B. MOTION II’S ALLEGATIONS - THE VIRGIN FEST VIEW. 

On March 16, 2016, Gordon and Wolkov, the founders of KAABOO, met with Felts, the 
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founder of Virgin Produced (“VP”), to discuss the prospect of a deeper foray into the entertainment 
industry. Gordon thought his expertise on corporate governance complemented Felts’s marketing 
knowledge—a combination Gordon believed would be advantageous to both firms. After this 
initial meeting, Gordon became the controlling stockholder of VP and Felts took a position on 
KAABOO’s board.  

In the summer of 2018, Felts proposed a partnership between the Virgin Fest and 
KAABOO Entities. Gordon accepted. The deal conveyed 50-50 equity in Virgin Fest, LLC to 
Gordon and Felts. Gordon stood as a manager of both the KAABOO Entities and Virgin Fest, LLC 
after closing. Wolkov remained solely with the KAABOO Entities. And Walker became the 
KAABOO Entities’ Chief Financial Officer.  

Around September 2018, the parties brainstormed fundraising ideas for lifting the groups 
off of the ground. Felts suggested a courtship of Marc Hagle and his wife, two affluent benefactors. 
Gordon did secure capital and ownership interests from Hagle by pitching KAABOO’s success. 
But, as it turned out, he did so by inflating his pitch with false records.  

The KAABOO Entities soon began spiraling downward. In February 2019, KAABOO 
Cayman co-hosted a festival with the Dart Group that produced an appreciable loss. Gordon 
assured investors that the event was funded with equity. In fact, it was funded with debt evidenced 
by promissory notes tying the KAABOO Entities to the festival’s entire $1.8 million balance.  

The Managers concealed the impact of these and other losses from Felts and Hagle when, 
in June 2019, Gordon invited the Virgin Fest Entities to buy the KAABOO Cayman festival 
without mentioning its poor health. When Hagle asked Gordon to provide financial records to aid 
in evaluating the proposal, Gordon declined and focused on the KAABOO Entities’ long-term 
gains. When pushed further, Gordon noted “leasing” problems with the Dart Group, abandoned 
the concept and devised a different one.  

In the summer of 2019, Gordon told Felts and Hagle that the Virgin Fest Entities should 
acquire the Del Mar festival because Gordon was no longer interested in owning it. During a June 
24, 2019 meeting, the Managers presented records—prepared mostly by Walker—representing 
that the Del Mar festival generated $24.5 million in gross receipts, turned a $275,000 profit and 
had unencumbered cash flow. But, the records were based on projections, rather than current 
standing, and questionable valuation assumptions (e.g., there would be no production costs to the 
festival going forward). The records also reflected that Gordon overstated the Del Mar festival’s 
goodwill. According to interested buyers, the festival was worth no more than $6.5 million, though 
Gordon said it was worth at least $20 million.  

Citing a conflict of interest, Gordon left the KAABOO Entities’ side of the table to Wolkov, 
who continued negotiations with Felts and Hagle. But Gordon still participated in drafting the 
parties’ non-binding LOI. On August 13, 2019, about one month before the Del Mar festival, the 
parties nearly finalized the LOI. It provided for the Virgin Fest Entities’ potential acquisition of 
the Del Mar festival, two KAABOO startups and all of the KAABOO Entities’ tangible and 
intangible assets. At this time, Gordon also demanded the Virgin Fest Entities place a $2 million 
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deposit to finance the Del Mar festival’s overhead. The Virgin Fest Entities paid the deposit on the 
condition that it be recouped from the festival’s proceeds. But the Managers siphoned that capital 
out of the KAABOO Entities and didn’t pay its creditors or the Virgin Fest Entities.  

On September 4, 2019, and with time of the essence, Gordon then urged the Virgin Fest 
Entities to pay $6.5 million to cover additional expenses. Gordon assured the Virgin Fest Entities 
the increase would be a short-term loan repayable once Gordon secured capital from Fortress, a 
private equity firm. Gordon did not allow any Virgin Fest Entities to contact Fortress on the parties’ 
behalves. Gordon further stated that Fortress would supply versatile debt that could be readily 
converted into equity. Coupled with the Virgin Fest Entities’ immediate investment, Gordon 
insisted that no suppliers would be left unpaid. But Gordon never obtained convertible securities 
and none of the vendors was paid.  

On September 12, 2019, the Virgin Fest Entities accepted most of the LOI’s terms by 
relying on budgets and pro-forma documents provided by the Managers during due diligence. Too, 
on that day, the parties entered into the Transaction Contracts. One of these Contracts was the 
Asset Purchase Agreement (“APA”). It was signed by the Virgin Fest Entities, the KAABOO 
Entities (through Wolkov), and Gordon personally, and specified the transfer of assets from the 
KAABOO to the Virgin Fest Entities. In the APA, the KAABOO Entities represented that they 
had disclosed all material liabilities in their organizational family. This representation was the 
APA’s linchpin, as the Virgin Fest Entities never agreed to purchase junk assets. The APA also 
had no anti-reliance provision; so the Virgin Fest Entities never second-guessed the KAABOO 
Entities’ documents.  

The KAABOO Entities apparently lied about their exposure. Immediately after closing, the 
Virgin Fest Entities discovered undisclosed liabilities that the Managers concealed during 
negotiations and omitted in due diligence, including: 

1) unpaid bills from dozens of Del Mar festival creditors now seeking to attach 
the Virgin Fest Entities’ newly-owned assets; 
 
2) an active lawsuit against some KAABOO Entities, in which the Virgin Fest 
Entities were named subsequently as fraudulent transferees; 
 
3) a breached lease of public land that was under investigation by the California 
Attorney General’s Office; 
 
4) the outstanding $1.8 million debt from the Cayman festival; 
 
5) an outstanding $4 million debt from a KAABOO Texas festival; and 
 
6) at least four other active lawsuits brought by former constituents and 
counterparties against the KAABOO Entities.  

The Virgin Fest Entities communicated their concerns to the KAABOO Entities, which the latter 
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interpreted as a breach of the Transaction Contracts. In due course, the KAABOO Entities sued. 
The Virgin Fest Entities answered with the suite of fraud-based counterclaims pertinent to Motion 
II. 

C. THE CLAIMS FACING THE MUSIC. 

1. Motion I - Tortious Interference with Contractual Relations. 

[Here and below, the court’s discussion of this claim by KAABOO is omitted]  

2. Motion II - Extra-Contractual Fraud, Intra-Contractual Fraud & Civil Conspiracy to Commit 
Fraud. 

In their ninth counterclaim and based on the pre-closing conduct recounted above, the 
Virgin Fest Entities allege the Managers committed extra-contractual common law fraud, 
fraudulent inducement, fraudulent misrepresentation and fraudulent concealment. Specifically, 
they claim: 

1) Gordon intentionally concealed the KAABOO Entities’ impaired financials to 
coax the Virgin Fest Entities into believing the deal would be liability-free; 
 
2) Gordon misled the Virgin Fest Entities about his purpose in selling the assets, 
which was not due to his lack of interest in owning them, but rather was due to 
their underperformance and exposure to undisclosed liabilities; 
 
3) The Managers provided incomplete and future-oriented valuation data to 
obfuscate or totally hide present losses; 
 
4) Gordon informed the Virgin Fest Entities falsely that the additional $6.5 
million fee would cover all vendor bills; 
 
5) Gordon misled the Virgin Fest Entities into believing he would obtain 
convertible debt from Fortress to assist in reducing their expenses; 
 
6) Gordon failed to inform the Virgin Fest Entities that the purchase price would 
not cover all current liabilities; 
 
7) The Managers concealed the numerous claims against the KAABOO Entities 
to which the Virgin Fest Entities became exposed after closing; 
 
8) Walker, as the KAABOO Entities’ CFO, aided Gordon and Wolkov in 
providing whitewashed financial statements to the Virgin Fest Entities; 

9) The Managers misappropriated the Virgin Fest Entities’ $2 million down 
payment; and 
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10) The Managers conducted thin due diligence so the Virgin Fest Entities would 
accept the KAABOO Entities’ representations despite their falsity.  

In their tenth counterclaim and based on the pre-closing conduct recounted above, the 
Virgin Fest Entities allege Gordon and Wolkov committed intra-contractual “Fraud” as defined by 
the APA. In claiming so, they restate the allegations asserted in their ninth counterclaim. 

Finally, in their eleventh counterclaim and based on the pre-closing conduct recounted 
above, the Virgin Fest Entities allege the Managers conspired to defraud them. In claiming so, they 
restate the allegations asserted in their ninth counterclaim. […] 

III. LEGAL STANDARD 

“The standard of review on a motion to dismiss is derived from Superior Court Civil Rule 
12(b)(6), which provides” that a party may so move “if the claimant fails ‘to state a claim upon 
which relief can be granted.’” In considering a motion to dismiss, the Court must: “(1) accept all 
well pleaded factual allegations as true, (2) accept even vague allegations as ‘well pleaded’ if they 
give the opposing party notice of the claim, (3) draw all reasonable inferences in favor of the non-
moving party, and (4) [not dismiss the claim] unless the [claimant] would not be entitled to recover 
under any reasonably conceivable set of circumstances.” […] 

IV. DISCUSSION 

A. TORTIOUS INTERFERENCE AND THE AFFILIATE PRIVILEGE (MOTION I).  
[Discussion of this issue omitted.] 

        […] 

B. THE APA’S “LIMITATIONS” ON FRAUD CLAIMS (MOTION II). 

In order to address the Virgin Fest Entities’ fraud-based counterclaims, the Court must first 
decide whether they contracted-away their right to bring them. The parties agree there are only 
two terms in the APA that potentially limit fraud liability: Section 7.15 (the “No Recourse 
Provision”) and Section 6.06 (the “Exclusive Remedies Provision”). 

        The “No Recourse Provision” declares - 

All claims or causes of action (whether in contract or in tort, or in law or in equity) 
that may be based upon, arise out of or relate to this Agreement or any other 
Transaction Document, or the negotiation, execution or performance of this 
Agreement or any other Transaction Document, may be made only against (and 
subject to the terms and conditions thereof) the entities that are expressly identified 
as parties hereto and no individual officer or signatory on behalf of such parties 
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shall have any personal liability or liabilities arising under, in connection with or 
related to this Agreement or any other Transaction Document.  

        And the Exclusive Remedies Provision declares - 

The Parties hereby agree that, from and after the Closing Date, the indemnification 
provisions set forth in this Article VI are the exclusive provisions in this Agreement 
with respect to the liability of Sellers and Buyers for the breach, inaccuracy or 
nonfulfillment of any representation or warranty or any covenants, agreements or 
obligations contained in this Agreement and the sole remedy of the Buyer 
Indemnified Parties and the Seller Indemnified Parties for any claims for breach of 
representation or warranty or covenants, agreements or other obligations arising 
out of this Agreement or any Law or legal theory applicable thereto; provided that 
nothing herein shall (a) preclude any Party from seeking any remedy against any 
Person based upon Fraud by any other Party (including any Fraud by an officer or 
manager of any Seller or Buyer in connection with the consummation of the 
transactions contemplated by this Agreement). . . .  

They do not agree, though, on the Provisions’ meanings. The KAABOO Entities and Managers 
contend the No Recourse Provision “overrides” the Exclusive Remedies Provision and precludes 
suits against the Managers in fraud. For their part, the Virgin Fest Entities argue the No Recourse 
Provision is unenforceable as-applied to fraud and add that the Exclusive Remedies Provision, the 
“more specific” Provision, controls anyway. In confronting this discord, the Court employs 
familiar instruments to harmonize both Provisions. 

1. Plain Meaning Analysis Governs the APA Interpretation Dispute. 

Under Delaware law, “[t]he proper construction of any contract is purely a question of 
law.” “The objective [of interpretation] is to give full effect to the parties’ mutual intent at the time 
of contracting.” In respecting that mutual intent, the Court “read[s] a contract as a whole and . . . 
give[s] each provision and term [purpose], so as not to render any part of the contract” superfluous. 
And “[w]hen the contract is clear and unambiguous,” the Court “give[s] full effect to the plain-
meaning of the contract’s . . . provisions.” But, a contract is not ambiguous merely because the 
parties advance opposing reads. Ambiguity exists only when disputed provisions are “fairly or 
reasonably susceptible to more than one meaning.”  

2. The APA Does Not Bar Fraud Claims Against the Managers. 

A natural reading of the No Recourse Provision is that directors and officers are not 
personally liable for claims brought “arising under” or “relating to” the APA. In other words, as 
the Provision’s title makes clear, the Virgin Fest Entities have “no recourse” to the Managers, 
personally or in their managerial capacities, for grievances connected in any way to the deal. 
Indeed, the Court need not look far to confirm the parties’ intent on this point. Merely one section 
later, Gordon agreed to personally guarantee payment of excess liabilities incurred by the Del Mar 
festival. If the No Recourse Provision did not protect managers from personal liability for the 
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KAABOO Entities’ unsatisfied debts, then why include a redundant personal guarantee?  

Acknowledging this, the Virgin Fest Entities turn back to the Exclusive Remedies 
Provision, which they say is a chink in the bulletproof armor the Managers don in the No Recourse 
Provision. This “exception”-based rationale makes sense. The Exclusive Remedies Provision 
unambiguously declares nothing “herein”—i.e., in the APA as whole—negates claims of “[f]raud 
by an officer or manager” of the KAABOO Entities, regardless of “Party” status. So, while the 
parties generally agreed the No Recourse Provision would bar “tort” claims against the Managers, 
they also expressly agreed the APA would not bar the bringing of fraud claims.5 They could not 
have contracted otherwise. Delaware courts refuse to enforce contracts purporting to condone—or 
at least insulate—intentional fraud.6 Accordingly, the APA blocks the Managers’ escape from 
fraud claims. 

To press their wobbly construct, the KAABOO Entities and Managers pretend the “any 
officer or manager” language doesn’t exist. But that read is ruinous to their constructions, which 
render meaningless the carve-out for managerial fraud—an outcome clearly contrary to the parties’ 
mutual intent. For nearly the same reason, their stingy view of the word “herein” doesn’t persuade. 
If the “herein” clause were confined to “Article VI”, then either the broad immunity offered by the 
No Recourse Provision, or the narrow vulnerability reserved by the Exclusive Remedies Provision, 
would be superfluous. Delaware law forbids judicial rehabbing of plain language and so the Court 
will not take up the KAABOO Entities’ tool.  

C. RULE 9(B) SCRUTINY OF THE FRAUD COUNTERCLAIMS (MOTION II). 

In the absence of contractual barriers to resolving the Virgin Fest Entities’ fraud-based 
counterclaims, the next and final question is whether each of those counts is pleaded with Rule 
9(b) particularity. 

        “Delaware law requires plaintiffs to plead fraud and misrepresentation claims with 
particularity—a heightened pleading standard.” […]  

        1. The Fraud and Fraudulent Inducement, Misrepresentation and Concealment Claims are 
Pleaded with Rule 9(b) Particularity. 

 
5 Compare APA § 7.15 with id. §§ 6.04 (defining fraud in a manner substantively 
indistinguishable from the common law), 6.06 (permitting fraud lawsuits). 
6 The KAABOO Entities and Managers protest the force of these cases because many involved 
interpretation of “indenture” agreements. But whether the parties are bondholders and issuers or 
targets and acquirers, Delaware courts are indifferent to parties’ labels for their transactions 
when a disclaimer of intentional fraud is concerned. See, e.g., Airborne Health, Inc. v. Squid 
Soap, LP, 984 A.2d 126, 136-37 (Del. Ch. 2009) (“Because of Delaware’s strong public policy 
against intentional fraud, a knowingly false contractual representation can form the basis for a 
fraud claim, regardless of the degree to which the agreement purports to disclaim or eliminate 
tort remedies.” (citation omitted)). 
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The KAABOO Entities and Managers attempt to set these frauds up as a series of hurdles 
the Virgin Fest Entities must clear. But Delaware courts reject this course because all fraud claims 
require proof of the same or nearly the same generic elements. Put differently, any doctrinal 
variations inherent to each individual typification of fraud derive either from the nature of the 
alleged fabrication or the motivation for the alleged deception. That being so, a paradigmatic fraud 
case requires only: 

(1) a false representation, usually one of fact, made by the defendant; 
 
(2) the defendant’s knowledge or belief that the representation was false, or was 
made with reckless indifference to the truth; 
 
(3) an intent to induce the plaintiff to act or to refrain from acting; 
 
(4) the plaintiff’s action or inaction taken in justifiable reliance upon the 
representation; and 
 
(5) damages . . . as a result of such reliance.  

The Virgin Fest Entities’ modifiers—inducement, misrepresentation and concealment—all 
concern the first element: “a false representation.” A false representation may be “‘an overt 
misrepresentation (i.e., a lie), a deliberate concealment of material facts, or . . . silence in the face 
of a duty to speak.’” Deliberate concealment has occurred if a defendant “took some action 
affirmative in nature designed or intended to prevent, and which [did] prevent, the discovery of 
facts giving rise to the fraud claim[;] some artifice to prevent knowledge of the facts[;] or some 
representation intended to exclude suspicion and prevent inquiry.” And a defendant has a duty to 
speak in the face of which he cannot remain silent “if, before the consummation of a business 
transaction, [the defendant] acquire[d] information that [he] knows will make untrue or misleading 
a previous representation that when made was true.”  

Relatedly, “scienter may be demonstrated . . . [by showing] motive and opportunity for the 
inducement.” More important, “[i]n cases where a fraud claim centers on a transaction, the 
transaction itself may serve as both the motive and the opportunity to commit the fraud.” And 
lastly, reliance is justified in the contractual context where there is no anti-reliance provision, 
where the plaintiff was reasonably diligent, or where the plaintiff does not share the defendant’s 
understanding of the same essential terms.  

Looking to the Virgin Fest Entities’ allegations, it is reasonably conceivable that the 
Managers’ negotiation behavior and other pre-closing initiatives defrauded their counterparties 
into acquiring a liability-ridden enterprise unawares. […] 

At this point, these well-pleaded allegations are entitled to truth, which means that material 
liabilities either were intentionally not disclosed (deliberate concealment) or were starving for 
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correction (breach of the duty to speak) at closing.7 That also means the Managers could have been 
motivated by executing the Transaction Contracts right before the 2019 Del Mar festival to cast 
off responsibility for its upcoming and ongoing expenses. And without an anti-reliance provision 
or mutual understanding of the same essential terms, it is fair to conclude that the Virgin Fest 
Entities could not have been expected to ferret out this wrongdoing when the Managers alone 
possessed the accurate—but withheld—books and balance sheets. In this instance, then, “less 
particularity” suffices, as the KAABOO Entities and Managers guarded the “necessary facts” on 
which the counterclaims rest. And so, these claims satisfy Rule 9(b).  

        […]  

4. The Fraud Allegations are Not Bootstrapped Breach-of-Contract Claims. 

As a last resort, the KAABOO Entities and Managers suggest the fraud allegations are 
inadequate because they are really breach-of-contract allegations. It is true that “[a] contracting 
party may not bootstrap a breach of contract claim into a fraud claim merely by adding [words of 
fraud] or alleging that the contracting parties never intended to perform.” “A bootstrapped fraud 
claim . . . [which] takes the simple fact of nonperformance, adds a dollop of the counterparty’s 
subjective intent not to perform, and claims fraud” is indeed a non-starter. But, contractual 
representations may form the basis of a fraud claim “where a plaintiff has . . . made particularized 
allegations that a [counterparty] knew contractual representations were false or lied regarding [a] 
contractual representation. . . .” And when distinguishing fraud and breach-of-contract claims, 
Delaware courts generally look to the timing of the alleged misconduct to determine whether the 
inducement to deal is “separate and distinct” from the inducement to perform.  

Here, the Virgin Fest Entities have not alleged the Managers’ fraud was a ruse to shirk 
performance. To the contrary, they allege the Managers defrauded them into executing an 
agreement that the KAABOO Entities intended to honor—except on terms secretly unfavorable to 
the Virgin Fest Entities. And because all of the alleged fraud happened pre-closing, it is reasonably 
conceivable that the Managers’ acts of inducement were calculated to obtain signatures, not to 
dictate the manner in which obligations were to be discharged. Because the Virgin Fest Entities 
proffer “particularized allegations” about the Managers’ knowledge of the “false . . . contractual 
representation[s]” they developed during the bargaining process and ultimately memorialized in 
the APA, the fraud-based counterclaims are not impermissibly bootstrapped.  

V. CONCLUSION 

 
7 See, e.g., APA § 3.05 (“[N]o Seller has any liabilities related to the Business that are of a nature 
required to be disclosed on a balance sheet prepared in accordance with generally accepted 
accounting principles. . . .”); id § 3.10 (“[T]o Sellers’ Knowledge, no representations or 
warranties by Sellers in this Agreement . . . contain[] any untrue statement of material fact or, to 
Sellers’ knowledge, omits any material fact necessary to make the statements or facts contained 
therein not misleading.”); see also Maverick, 2020 WL 1655948, at *26 (explaining what must 
be pleaded for fraud liability to attach). 
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This case seems far from ready for the lights to come up. But as the parties rehearse, the 
Court GRANTS Investco’s motion (Motion I) and DISMISSES the tortious interference claim and 
DENIES the KAABOO Entities and Managers’ motion (Motion II). 

 

8.3 Survival Periods and Statutes of Limitations 
 
8.3.1 Herring	v.	Teradyne	Inc.,	256	F.Supp.2d	1118	(S.D.	Cal.	2002)	

LORENZ, District Judge. 

 […] 

 Plaintiff Robert Herring Sr. founded a company known as Herco Technology Corporation 
(“Herco”). He ran the company since its inception with his sons, Plaintiffs Robert Herring Jr. and 
Charles Herring.  Herco prospered and became an attractive acquisition target as one of the last 
remaining independent, family-owned printed circuit board fabricators.  Beginning in March 2000, 
the Plaintiffs received multiple offers from other companies to acquire Herco. In June 2000, 
Defendant Teradyne, Inc. (“Teradyne”) joined in the bidding. Plaintiffs were represented in the 
transaction by Robert Copeland of Luce, Forward, Hamilton & Scripps LLP. Teradyne was 
represented by William B. Asher of Testa, Hurwitz & Thibeault, LLP. 

 Plaintiffs eventually sold Herco and another company owned by Robert Herring, Sr. called 
Perception Laminates, Inc. d.b.a. Synthane Taylor, to Teradyne in exchange for $122 million in 
Teradyne stock (no cash). Plaintiffs were the sole shareholders of Herco. Plaintiff Robert Herring 
Sr. was the sole shareholder of Synthane. 

 Defendant Stuart Osattin, an officer and Treasurer of Teradyne, and Defendant Richard 
Schneider, an officer of Teradyne, negotiated Teradyne’s purchase of Herco and Synthane. (Osattin 
and Schneider met several times with the Plaintiffs to negotiate the purchase from early June 
through the close of the sale on August 15, 2000.  

 On July 29, 2000, Osattin and Schneider scheduled a sudden, unexpected meeting with 
Plaintiffs in San Diego. At the meeting, Osattin and Schneider insisted that Teradyne and Plaintiffs 
agree to lock in the stock price for the Plaintiffs’ acquisition of Teradyne stock at that time, rather 
than using the previously agreed-to formula, which was the average of the closing stock price for 
the 10 days prior to the execution of the final agreement.  Osattin and Schneider told Plaintiffs the 
reason Teradyne wanted to lock in the stock price was so Teradyne could grant stock options to its 
employees. They explained that because Teradyne’s stock was trading at a “historic low,” 
employees wanted to acquire stock options now to earn greater profits when Teradyne’s stock price 
increased. Osattin and Schneider told the Herrings that unless Teradyne issued the stock options 
then, it would have considerable problems with its employees who would miss the coming 
appreciation in Teradyne’s stock value. Osattin and Schneider also told the Plaintiffs that Teradyne 
wanted to close the deal quickly and would do so in just a few days. The Plaintiffs agreed to lock 
in the price that they would acquire Teradyne stock at $66.26 per share. The Closing Date of the 
transaction was August 15, 2000.  
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 In October 2000, after the Closing, Charles Herring spoke with Osattin while attending a 
Teradyne meeting at the Rancho Bernardo Inn. Osattin admitted that contrary to Osattin and 
Schneider’s representations on July 29, Teradyne was in fact concerned that the stock price would 
continue to drop, not rise. The more the stock price dropped, the more stock the Plaintiffs would 
receive because the deal was $122 million in stock. Osattin told Charles Herring that Teradyne felt 
that a trip to San Diego to lock in the price with the Plaintiffs was “worth around $5 million to 
Teradyne,” because Teradyne believed the stock would likely drop more after the meeting but 
before the deal closed.  

 After the Closing and the October 2000 meeting, Plaintiffs learned that Teradyne’s true 
performance was spiraling downwards during the period of time it was negotiating with Plaintiffs. 
Plaintiffs also learned that Teradyne’s STS orders had dropped approximately 30% in the second 
quarter 2000 as compared to the first quarter, and dropped an additional 20% in the third quarter. 
Plaintiffs argue the Defendants concealed this fact by commingling the results of its STS business 
with other divisions when reporting on the company’s performance. Plaintiffs argue the 
information was material because the STS business accounts for the vast majority of Teradyne’s 
revenue and profit.  

 On September 5, 2001, Plaintiffs filed this action in San Diego Superior Court alleging 
violations of California Corporations Code, common law fraud, and breach of contract. Defendants 
removed the action based on diversity jurisdiction. Plaintiffs subsequently amended the complaint. 
In relevant part, Plaintiffs allege Defendants breached Sections 5.11 and 5.13 of the Merger 
Agreements. Section 5.11 of the Merger Agreements is a Material Adverse Change (“MAC”) 
clause, providing that except as expressly disclosed in reports filed with the SEC since December 
31, 1999, there has not been any material adverse change in the business, assets, condition, or 
results of operation of Teradyne. Section 5.13 of the Merger Agreements state that Teradyne did 
not make any untrue statements of material fact or omissions of material fact in the Merger 
Agreements. Section 11.01 provides in relevant part that certain representations and warranties—
including those in Sections 5.11 and 5.13 survive only until the first anniversary of the Closing 
Date. 

 […] One issue in the motion to dismiss was whether Plaintiffs’ breach of contract claims 
are contractually time-barred under Section 11.01. After receiving supplemental briefing from the 
parties on this issue the Court denied the motion to dismiss, but expressly stated that Defendants 
could present evidence in support of their argument on summary judgment. 

 […] Defendants now move for summary judgment, arguing that the first sentence of 
Section 11.01 of the Merger Agreements creates a contractual statute of limitations that bars 
Plaintiffs’ breach of contract claims. Plaintiffs oppose, and maintain the first sentence of Section 
11.01 only sets forth the time period in which a breach can occur. […] 

 The sole issue before this Court is whether the first sentence of Section 11.01 of the Merger 
Agreements constitutes a one-year contractual statute of limitations, as Defendants contend, or 
instead, sets forth the period of time during which a breach can occur, as Plaintiffs argue. Section 
11.01 provides that the representations and warranties contained in, inter alia, paragraph 5 of the 
Merger Agreements survive only until the first anniversary of the Closing date, with certain 
exceptions: 
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 11.01 Survival. The covenants, agreements, representations and 
warranties of the parties hereto contained in this Agreement or in any certificate 
or other writing delivered pursuant hereto or in connection herewith shall survive 
the Closing until the first anniversary of the Closing Date or (i) in the case of 
Sections 6.05 and 7.02, for the period set forth therein, (ii) in the case of Sections 
6.06 and 7.01, indefinitely, (iii) in the case of the items set forth in Section 11.02(f), 
for the periods set forth therein, and (iv) in the case of the covenants, agreements, 
representations and warranties contained in Sections 3.17 and 8.05, until the 
expiration of the applicable statutory period of limitations (giving effect to any 
waiver, mitigation or extension thereof), if later. No claim for indemnity under this 
Agreement with respect to any breach of any representations, warranties and/or 
covenants of Company and/or Seller shall be made after the applicable period 
specified in the preceding sentence and all such claims shall be made in 
accordance with the applicable provisions of the Escrow Agreement. 

 Defendants contend that the meaning of survival clauses as contractual statutes of 
limitations is firmly established, and support their argument with citations to numerous non-
binding authorities, including cases, treatises, and articles. They further argue that Plaintiffs’ 
proffered interpretation would not make sense and is not supported by any authority. Plaintiffs, in 
turn, contend that survival clauses are not uniformly interpreted as contractual statutes of 
limitations and that the term “survive” does not suggest a limitation in the time within which a 
party can file lawsuits. According to Plaintiffs, for a survival clause to constitute a statute of 
limitations, it is not sufficient for the clause to state that representations and warranties survive for 
a specified period of time. Rather, the parties must set forth explicit language stating that the clause 
is a limitations provision. Plaintiffs support their interpretation by analyzing the first sentence of 
Section 11.01 vis-a-vis its carve out provisions, the second sentence of Section 11.01, and other 
sections in the Merger Agreement governing claims. In addition, Plaintiffs argue that accepting 
Defendants’ interpretation would mean that the Plaintiffs have, in effect, unintentionally waived 
their right to assert a breach of contract claim within the period allowed under California law. 
Under California law, a waiver must be knowing and intentional, and because there is no evidence 
that Plaintiffs intended such a waiver, the first sentence of Section 11.01 should not be read as a 
contractual statute of limitations. 

 In California, “[contractual stipulations which limit the right to sue to a period shorter than 
that granted by statute are not looked upon with favor because they are in derogation of the 
statutory limitation. Hence, they should be construed with strictness against the party invoking 
them.” Nevertheless, this rule “should not be used to destroy the effect of the words of the contract 
itself.” Thus, California courts will enforce an agreement to shorten California’s four-year statute 
of limitations for breach of a written contract provided it is reasonable.  

 As an initial matter, Plaintiffs urge this Court to follow California Civil Code section 1654 
and construe any uncertainty in the interpretation of the disputed language against Teradyne 
because it drafted the survival clause. This argument is not persuasive. In California, where an 
agreement is actively negotiated—as were the Merger Agreements in this action—this “preparer” 
principle is not applied against either party.  

 In this case, there is no conflict over the extrinsic evidence nor credibility issues. 
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Accordingly, the interpretation of the first sentence of Section 11.01 is a question of law this Court 
can decide on summary judgment.  

 Construction of the disputed survival clause is aided by consideration of what happens 
when a contract does not provide that the representations and warranties survive the closing of a 
transaction. Under those circumstances, the representations and warranties made in the agreement 
are treated as extinguished as of the closing date, and cannot thereafter give rise to liability. This 
point is discussed in a treatise by Samuel C. Thompson, Jr., entitled Business Planning for Mergers 
and Acquisitions:  

representations and warranties are statements of fact as of the date of the execution 
of the acquisition agreement, and the truthfulness of the representations and 
warranties as of both the date of execution and, when appropriate, the date of the 
closing is generally a condition to the closing. If prior to closing a party discovers 
that a representation or warranty is materially inaccurate, the party can refuse to 
close and possibly sue for damages. If, however, the party does not discover the 
inaccurate representation and warranty until after the closing, then the question 
becomes whether the breaching party can be sued for damages for breach of the 
representation and warranty. 

 The resolution of this issue depends at first instance on whether the 
representations and warranties survive the closing date, and this will in many cases 
be addressed in the acquisition agreement. In an acquisition of a publicly-held 
firm, ... the representations and warranties and other agreements typically do not 
survive the closing because as a practical matter it would be difficult to hold the 
public shareholders of the target liable for breach.... 

 On the other hand, in acquisitions of closely-held corporations, it is 
common for the acquisition agreement to provide that the representations, 
warranties and other agreements survive the closing, ... This means that after the 
closing, the selling shareholders or the acquiring corporation, as the case may be, 
may be sued for damages for breach of a representation, warranty, or other 
agreement.  

Other treatises and articles Defendants cite similarly note that where representations and 
warranties do not survive the closing they cannot be sued upon after the closing date. 

 Thus, for a party to be able to sue for a breach of a representation or warranty, it is necessary 
that those representations and warranties survive the closing. A provision that all representations, 
warranties, covenants and agreements “shall survive the Closing” is a “simple but broad provision 
[that] ensures that the buyer’s consummation of the closing will not be construed as a waiver or 
termination of the seller’s representations, warranties, and agreements.” When parties provide for 
representations and warranties to survive the closing, they can also specify the period of time 
within which those representations and warranties survive. 

 The cases the parties cite are also helpful to the Court’s analysis. Defendants rely on two 
unpublished decisions from district courts in this Circuit in support of their interpretation. 
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TakeCare, Inc. v. Lincoln Nat’l Corp., 1995 U.S. Dist. LEXIS 21721 (C.D.Cal. Dec. 18, 1995) and 
Lincoln Nat’l Corp. v. TakeCare, Inc., 1998 WL 281290 (N.D.Cal. May 11, 1998) arose out of 
disputes over the same stock purchase agreement. The stock purchase agreement included a cutoff 
date for claims based on representations and warranties made therein. Specifically, section 9.01, 
entitled “Survival of Representations and Warranties,” stated: 

The representations and warranties, respectively made by Seller, on the one hand, 
and Purchaser, on the other hand, in this Agreement or in any certificate or other 
document delivered by Seller or Purchaser respectively pursuant to this Agreement 
will survive the Closing (i) indefinitely with respect to matters covered by Sections 
3.02 and 3.04 ... or (ii) for a period equal to the later of (A) one year following the 
Closing Date and (B) March 31, 1993 in the case of all other representations, 
warranties, covenants, and agreements, except that (x) any representation or 
warranty that would otherwise terminate as set forth above shall survive if notice 
shall have been given in good faith based on facts which would reasonably be 
expected to establish a valid claim hereunder on or prior to such termination date 
until the related claim for indemnification has been satisfied or otherwise resolved 
.... 

 In TakeCare, the Buyer sued the Seller, seeking indemnity under the stock purchase 
agreement for damages Buyer paid in a lawsuit filed by a third party. The Buyer and Seller agreed 
that section 9.01(a) created a one-year statute of limitations. As a preface for discussing section 
9.01(a), the Honorable Audrey B. Collins quoted James C. Freund’s Anatomy of a Merger 
statement that “`it is not unreasonable that there should be a cut-off date beyond which the 
purchaser cannot assert claims.’“The dispute centered on whether section 9.01’s contractual 
limitations period was tolled. Buyer argued that under section 9.01, if Seller had notice of facts 
that would reasonably have been expected to establish a claim of indemnity, the warranties and 
representations made by Seller would survive until the termination of the indemnity claim. Judge 
Collins disagreed with this interpretation, finding that under Buyer’s interpretation, the limitations 
period could conceivably never end. Seller, in contrast, argued that the one-year limitations period 
was tolled only if Buyer provided notice in good faith of a potential claim of indemnity within one 
year. Judge Collins found Seller’s interpretation more persuasive, stating that as a matter of plain 
English, section 9.01 implied that Buyer had to give notice in good faith of a possible indemnity 
claim. Judge Collins therefore held that Buyer’s express indemnity cause of action was time-
barred. 

 Three years later, in Lincoln Nat’l, the Seller sued the Buyer, alleging the Buyer breached 
the stock purchase agreement by failing to pay a portion of the purchase price as required by the 
third amendment to the stock purchase agreement. Buyer in turn contended that the Seller could 
not enforce the third amendment because Seller had misrepresented its wholly-owned subsidiary’s 
compliance with governmental laws, regulations, and requirements. responded that Buyer’s claim 
regarding Seller’s representations was timebarred. Again, at issue in the case was whether the 
misrepresentation claim was time-barred under section 9.01(a) of the stock purchase agreement. 

 Buyer argued that the existence of facts establishing a misrepresentation or breach of 
warranty was sufficient to toll the contractual limitations period. The court rejected that argument, 
finding it would mean there would be no limitations period and section 9.01(a) would be rendered 
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meaningless. Instead, the court held that to toll the contractual limitations period, Buyer would 
have had to give Seller notice within a year of the closing date of possible claims arising from 
misrepresentations or breaches of warranties, or of facts which could reasonably be expected to 
establish such claims. Because Buyer first gave actual notice of its claims over three and one half 
years past the date for tolling the contractual limitations period, Buyer’s misrepresentation claim 
was timebarred.  

 Defendants maintain that TakeCare and Lincoln Nat’l establish that survival clauses—such 
as the one at issue in this action—should be construed as contractual statutes of limitations. These 
cases are instructive insofar as the courts noted that the survival clause set forth a limitations period 
and discussed generally the use of survival clauses as contractual statutes of limitations. This 
Court, however, disagrees with Defendants that these cases are dispositive of the issue presented 
in this action. As Plaintiffs correctly argue, the parties in TakeCare and Lincoln Nat’l did not debate 
whether section 9.01 of the stock purchase agreement limited the time in which to file suit. Rather, 
those cases turned on whether timely notice had been given to toll the limitations period. 

 Plaintiffs contend TakeCare and Lincoln Nat’l are also inapposite because the survival 
clause in those cases contained a notice provision that expressly limited the time within which a 
lawsuit could be filed. In particular, Plaintiffs distinguish the cases based on the clause’s language 
that “any representation or warranty that would otherwise terminate as set forth above shall survive 
if notice shall have been given in good faith based on facts which would reasonably be expected 
to establish a valid claim hereunder on or prior to such termination date until the related claim for 
indemnification has been satisfied or otherwise resolved.” Plaintiffs maintain that because the first 
sentence of Section 11.01 does not contain a notice provision similar to section 9.01 of Take-Care 
and Lincoln Nat’l, it is not a contractual statute of limitations. At the hearing, Plaintiffs further 
argued that notice under a survival clause is synonymous as the filing of a lawsuit. 

 Plaintiffs’ arguments are not persuasive. First, rather than being necessary to make the 
survival clause a statute of limitations, the notice requirement in TakeCare and Lincoln Nat’l 
served as a tolling provision. Indeed, both the TakeCare and Lincoln Nat’l courts described the 
notice provision as such. In Lincoln Nat’l, the court stated that “[i]n order to toll the contractual 
limitations period, FHP/Take Care would have had to give LNC notice within a year of the closing 
date, i.e., before May 8, 1993, of possible claims arising from misrepresentations or breaches of 
warranties, or of facts which could reasonably be expected to establish such claims.” Similarly, in 
Take-Care the court found that notice in good faith had to be given within one year of the closing 
date in order to toll the contractual limitations period.  

 The Court is also not persuaded with Plaintiffs’ argument that equates notice of a claim 
with the filing of a lawsuit. It is possible to give a party notice of a possible claim without actually 
suing that party. For example, in TakeCare and Lincoln Nat’l there was no dispute that notice was 
given; the issue was whether the notice was timely. Significantly, notice in those cases was not 
given by the filing of a lawsuit. Rather, in TakeCare, the Buyer gave the Seller notice of a claim 
giving rise to indemnity by sending to the Seller a letter with a copy of the complaint the third 
party had served on the Buyer. Similarly, in Lincoln Nat’l, the Buyer gave the Seller “actual notice 
of its claims” “in a letter dated November 19, 1996 from B. Boyd Hight, counsel for [Buyer], to 
Jack Hunter, [Seller’s] General Counsel.” 
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 To further support their argument that a survival clause must explicitly state that the time 
within which to file suit to be a statute of limitations, Plaintiffs urge the Court to consider the 
second sentence in Section 11.01. The second sentence of Section 11.01 provides: 

No claim for indemnity under this Agreement with respect to any breach of any 
representations, warranties and/or covenants of Company and/or Sellers shall be 
made after the applicable period specified in the preceding sentence and all such 
claims shall be made in accordance with the applicable provisions of the Escrow 
Agreement. 

Plaintiffs contend that the first sentence of Section 11.01 extends the period that representations, 
warranties, and covenants in the Agreement survive beyond the closing, and the second sentence 
limits the period within which Teradyne can bring a claim for indemnity against the Herrings. 
Plaintiffs emphasize that this second sentence expressly limits the period to bring certain claims, 
and therefore demonstrates that when the parties truly intended to limit certain claims, they 
understood how to do so and expressly did so. Plaintiffs argue that other sections of the Merger 
Agreements and in the companion Escrow Agreements contain similar claims limitation language. 

 A survival clause need not state the word “claim” or “file” to constitute a contractual 
limitations period. For example, in Latek v. LeaseAmerica Corp., the survival clause stated: 

Survival of Representations and Warranties. All representations and warranties 
contained in this Agreement (including any certificate or exhibit hereto) shall 
survive any investigation made at any time with respect to any of the foregoing and 
shall survive the execution, delivery and performance of this Agreement for a 
period of 18 months from the Closing Date.  

There, the defendants filed counterclaims alleging the plaintiffs breached the warranties in the 
purchase agreement certifying that the loss reserves were adequate. The defendants argued that the 
survival clause was ambiguous, and alternatively contended that the clause did not constitute a 
contractual statute of limitations but instead defined the period of time during which all warranties 
and representations were to extend. Accordingly, defendants maintained that if the sellers’ 
warranty was breached within 18 months of the closing, they could bring suit within the 10 year 
statute of limitations under Iowa law.  

 The court began its analysis by rejecting defendants’ ambiguity argument, stating that “[w]e 
find [the survival clause] clearly describes a contractual statute of limitations, and the language of 
[the clause] is reasonably susceptible to only one meaning: that any claim based on warranties 
contained in the Purchase Agreement must be brought within eighteen months of the closing.” The 
court further found that defendants’ interpretation would not make sense because it would require 
plaintiffs to warrant the companies’ loss reserves for 18 months after relinquishing control of the 
companies. 

 Similarly, the stock purchase agreement in State St. Bank & Trust Co. v. Denman Tire 
Corp. stated that the representations and warranties “shall expire on the second (2nd) anniversary 
of the Closing ....” The cross-claimant argued that this language imposed only a notice requirement 
for a breach of warranty claims, and not a limitations period. The cross-defendant argued that the 



 / LAW 5413 MERGERS AND ACQUISITIONS / 641 
 

 

language constituted a statute of limitations, so the cross-claim was timebarred. The First Circuit 
agreed with the cross-defendant, noting that courts applying Illinois law construed similar contract 
language “as unambiguously requiring a party to file suit within the state period.” In so holding, 
the First Circuit cited Latek, stating that “[t]o say that something `shall survive’ for a period of 
time, which the Latek court found to unambiguously imposef ] a statute of limitations for filing a 
breach of warranty claim, is very much like saying something `shall expire’ after a period of time, 
the language in the Agreement” at issue in State St. Notably, the First Circuit further noted that: 

the contract in Latek did not include any language stating that a claim for breach 
of warranty must be filed within the limitations period. Nevertheless, the court 
found that the language was “reasonably susceptible to only one meaning: that any 
claim based on warranties contained in the Purchase Agreement must be brought 
within [the specified time period] of the closing.”  

 Plaintiffs also contend that to read the first sentence as a stand alone contractual of 
limitations would improperly render the second sentence surplusage. Defendants respond that the 
second sentence of Section 11.01 harmonizes the Merger Agreements with the procedures set forth 
in the accompanying Escrow Agreements governing the notice and arbitration of such claims, 
which apply solely to Teradyne’s claims against the Escrow Fund. The Court agrees with 
Defendants. The parties entered into Escrow Agreements to secure certain indemnification 
obligations Plaintiffs owed to Defendants. The Escrow Agreements provide how claims giving 
rise to indemnification under those agreements will be resolved, and also how and when notice 
must be given. Accordingly, the second sentence of Section 11.01 clarifies when an action for 
indemnity can be brought. 

 Further, the other portions of the Merger Agreements and accompanying documents 
containing the word “claim” do not support Plaintiffs’ argument. Plaintiffs first cite Sections 
11.02(f)(i) and (ii) of the Merger Agreement. Those clauses provide that the sellers (Plaintiffs) will 
indemnify Defendant for environmental liabilities. Notwithstanding their use of the term “claim,” 
these provisions do not state when an action must be filed. 

 Similarly, the second example Plaintiffs cite—Section 2.2 of the Escrow Agreements—
also fails to support their contention. As noted above, Section 2.2 of the Escrow Agreements 
governs the manner in which Defendants were to give Plaintiffs notice of claims giving rise to 
indemnification rights under the Escrow Agreement. The clause does not set forth a time-period 
for filing an action. A review of these provisions indicates that, just as it is not necessary for a 
survival clause to use the word “claim” to constitute a contractual limitations period, the inclusion 
of the word “claim” in a provision does not render that clause a statute of limitations. 

 Plaintiffs also argue this Court must construe the first sentence of Section 11.01 in light of 
that sentence’s “carve out” provisions. One of the carve out sections, Section ll.0l(ii), provides that 
covenants set forth in Sections 6.06 and 7.01 survive indefinitely. Plaintiffs maintain that under 
Defendants’ interpretation, that would mean the statute of limitations on those covenants also lasts 
indefinitely because the survival and limitations periods are coextensive. But this interpretation, 
according to Plaintiffs, would violate California law. 

 The Court disagrees. The term “indefinitely” when used in survival clauses means that the 
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applicable statute of limitations will govern from the date of breach. David A. Broadwin, 
Negotiating and Documenting Business Acquisitions 139 (ALI-ABA 1997) (“Somewhere either in 
the section on representations and warranties, the indemnification, or elsewhere, there should be a 
provision stating that the representations and warranties survive the closing either for an unlimited 
period (which would amount to the applicable statute of limitations for a contract) or for a fixed 
period.”); John W. Herz and Charles H. Bailer, Business Acquisitions: Planning and Practice, 
Volume I 164 (PLI 1971) (“The maximum survival period for seller’s warranties is the period set 
out in the applicable statute of limitations for commencing an action based on breach of warranty; 
a survival provision which is of indefinite duration will have a duration coextensive with the period 
in the statute of limitations for bringing suit for breach of such warranties.”). Indeed, the survival 
clause in Lincoln Nat’l and TakeCare expressly excluded two enumerated representations and 
warranties from the contractual limitations period, providing they survived “indefinitely.” 
Notwithstanding those exceptions, the parties and the courts agreed the survival clause constituted 
a contractual statute of limitations. 

 Plaintiffs have cited four cases in support of their interpretation of the first sentence of 
Section 11.01. They first cite Hurlbut v. Christiano. There, plaintiffs agreed to purchase a nursing 
home from defendants. The purchase agreement provided that defendants had complied with all 
laws, regulations, and orders materially affecting the operation of the business and that there were 
no existing or proposed laws, regulations, ordinances or orders of any governmental authority that 
would adversely affect the business. The warranties were to survive the date of closing but no 
specific time period was established. The agreement also provided that if plaintiffs claimed a 
breach of warranty, they were required to give written notice of such a claim to the defendants. 
Shortly before the closing, an inspection of the nursing home resulted in a notice of approximately 
42 hospital code violations. Consequently, the parties reached an agreement whereby defendants 
placed $10,000 in escrow to be used for correcting the violations. That escrow agreement also 
provided that: “The parties hereto further agree that the representations and warranties set forth in 
Sections 4.01(d) and 4.03(g) of the Purchase Agreement between them dated February 29, 1972 
shall survive the closing for a period of three (3) years.” 

 Plaintiffs later sued to recover reasonable costs incurred in correcting various violations. 
Defendants contended the suit was time-barred because it was not filed within the three-year 
survival period. The court found plaintiffs’ action was timely, and that the survival clause “is clear 
and unambiguous and suggests nothing from which a shortened period of limitations can be 
inferred.”  

 Hurlbut, however, does not compel this Court to adopt Plaintiffs’ interpretation. When 
interpreting the survival clause, the Hurlbut court considered the circumstances under which the 
escrow agreement was entered. The court noted that plaintiffs had just become aware of the 
extensive violations that required expenditure of funds to be corrected. The court stated the 
provision was “clearly a precaution to protect [plaintiffs] against existing violations for which no 
notices had as yet been received and which, in the absence of this agreement might not be 
actionable.” The clause thus rendered the sellers liable for existing deficiencies that would be 
formally noticed during a three-year period after the closing. Therefore, the court concluded the 
parties neither expressly nor impliedly shortened the applicable six-year statute of limitation.  

 In contrast to Hurlbut, there is no evidence regarding the negotiation of the Merger 
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Agreements that suggests there were outstanding matters regarding Teradyne’s representations in 
Sections 5.11 and 5.13. Indeed, evidence regarding the negotiations between the parties in this 
case shows there were no meaningful discussions regarding the first sentence of Section 11.01. 
Teradyne prepared the draft agreement that contains, with very little modification, the same 
language that appears in the first sentence of Section 11.01. The only changes made during the 
negotiations to the first sentence of Section 11.01 involved the “carve out” subsections that are 
inapplicable here. 

 Deposition testimony of the parties’ corporate counsel also does not illuminate what the 
parties intended by the first sentence of Section 11.01. […] 

 This Court cannot interpret counsel’s silence during the negotiations as indicative of the 
parties’ subjective intent as to whether the first sentence of Section 11.01 was to be a contractual 
statute of limitations. Under California law, “the true intent of a party is irrelevant if it is 
unexpressed.” However, the absence of evidence regarding any outstanding concerns relating to 
Teradyne’s representations in Sections 5.11 and 5.13 distinguishes this case from Hurlbut. Further, 
unlike Hurlbut, in this case it is questionable whether Sections 5.11 and 5.13 of the Merger 
Agreements could be breached after the closing. 

 Plaintiffs also cite Southland Corp. v. Ashland Oil, Inc. There, the purchaser of a chemical 
plant sued the vendor, seeking a declaration that the vendor was strictly liable to the purchaser for 
environmental cleanup costs in contribution and indemnity under CERCLA. The vendor also 
sought indemnity under the purchase agreement. The purchase agreement contained a clause 
stating that “[a]ll of the representations, warranties, promises and agreements of the parties set 
forth in this Agreement shall survive the Closing for a period of two (2) years ... regardless of what 
investigations the parties may have made before the Closing.”. The vendor argued that any 
indemnity claim terminated in 1980 because of the two-year statute of limitations. The court stated 
that the language in the survival clause “plainly places a two-year limitation on `all of the 
representations, warranties, promises and agreements’ made by the parties.” The court concluded 
that any affirmative promise to indemnify by the vendor terminated two years after the Closing. 
The purchaser argued it had filed a timely notice of claim. The court held that a cause of action 
based on breach of the contract’s indemnity provision accrued at the time the vendor failed to 
respond to the purchaser’s claim, in 1980, and therefore the claim was time-barred under New 
Jersey’s six-year statute of limitations for claims based on contract.  

 Plaintiffs argue that Southland drew a distinction between the period when a cause of action 
for breach of a representation or warranty can arise, and when a claim for the breach of the 
representation or warranty must be brought. Insofar as Southland implies that a survival period is 
separate and distinct from the time in which to file suit, the case supports Plaintiffs’ position. 
Nevertheless, this Court declines to adopt Plaintiffs’ proffered interpretation. Southland did not set 
forth its reasoning as to why the survival clause was a period within which a breach could occur, 
or why New Jersey’s statute of limitations was the applicable limitations period. 

 Similarly, Hambrecht & Quist, a case this Court noted in the order denying Defendants’ 
motion to dismiss, implies that survival clauses set forth the time in which a breach can occur as 
opposed to setting a cutoff for the filing of claims. There, the court determined whether a contract’s 
choice-of-law provision incorporated Delaware’s statute of limitations. The plaintiffs argued that 
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the contractual provision regarding the survival of representations, warranties, and covenants 
showed that when the parties wished to deal with “timing” issues they expressly did so and 
therefore the absence of a “time to sue” clause or an explicit reference to Delaware’s statute of 
limitations meant that the parties intended California’s statute of limitations period to apply. The 
California appellate court disagreed, finding that “[b]y using the term “laws” in the choice-of-law 
provision, the parties incorporated Delaware’s statutes of limitations without the need for any 
additional contract language.” The court then noted that “a provision specifying the life of a 
warranty has no bearing on the time period for filing suit after the warranty has been breached.” 
But the Court’s statement was in dicta, devoid of any analysis on the issue. Accordingly, this case 
also does not mandate Plaintiffs’ interpretation. 

 Finally, Plaintiffs cite Perini Corp. v. City of New York. There, a contractor sued the city 
for delay damages incurred when the city ordered the contractor to stop work on a bridge 
reconstruction project. The city sought summary judgment, arguing that article 53 of the agreement 
time-barred those claims. That article provided that no action shall lie or be maintained against the 
city by the contractor upon any claims based upon the Agreement unless the action was 
commenced within four months. The contractor argued that article 53 only applied to claims under 
the Agreement and not to its claims which were brought under an Addendum. The court found 
significant that the Agreement distinguished between the “Agreement,” “Addendum,” and 
“Contract,” and concluded that article 53 did not bar the contractor’s claims. In so holding, the 
court found that the city could easily have worded a period of limitations intended to cover claims 
arising out of the Addendum as well as the Agreement. Accordingly, the dispute in Perini did not 
center on whether a clause constituted a contractual limitations period, but rather whether the claim 
was covered by the contract that contained a contractual limitations period. For this reason, Perini 
is inapposite. 

 In summary, the Court finds that Plaintiffs’ cases do not mandate that the first sentence of 
Section 11.01 be interpreted as setting forth the time period within which a breach can occur. 

 The parties have not presented, nor has this Court found, any binding precedent governing 
the issue presented in this motion. However, the treatises presented to the Court indicate that where 
an agreement does not provide that representations and warranties survive the closing, they 
extinguish on the closing date and cannot thereafter give rise to any claim of liability. It follows 
then that where an agreement provides that representations and warranties “survive,” a party can 
sue for breaches of the representations and warranties, but only during the time period the contract 
states those representations and warranties survive. Therefore, if they survive indefinitely, then the 
state’s four-year statute of limitations would apply from the date of the breach. But if the survival 
clause states that the representations and warranties survive for a fixed period of time, it follows 
that once that time period has elapsed, a party cannot sue for breach of the representations and 
warranties, absent circumstances surrounding the negotiations that would counsel against such an 
interpretation, such as in Hurlbut. Because the first sentence of Section 11.01 states that the 
representations and warranties at issue survive for one year after the Closing Date, and there is no 
evidence before the Court regarding the negotiations that suggest the clause should be read as a 
“breach period,” the Court finds the reasonable interpretation of the first sentence of Section 11.01 
is that it is a contractual statute of limitations. Accordingly, because Plaintiffs filed this action on 
September 5, 2001, more than one year after the August 15, 2000, Closing Date, Plaintiffs’ breach 
of contract claims are time-barred.  
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8.3.2 Example	of	a	Survival	Provision	(Based	on		Practical	Law	Model	APA	(Buyer	
Long	Form)	

Section 8.01 Survival. Subject to the limitations and other provisions of this Agreement, the 
representations and warranties contained herein shall survive the Closing and shall remain in full 
force and effect until the date that is [two] years from the Closing Date; provided, that the 
representations and warranties in Section 4.01 (Due Organization), Section 4.02 (Authority), 
Section 4.08 (Title to Assets), Section 4.22 (Brokers), Section 5.01 (Due Organization), Section 
5.02 (Authority) and Section 5.04 (Brokers) shall survive indefinitely and the representations and 
warranties in Section 4.19 (Employee Benefit Matters) and Section 4.21 (Taxes) shall survive for 
the full period of all applicable statutes of limitations (giving effect to any waiver, mitigation or 
extension thereof) plus 60 days. All covenants and agreements of the parties contained herein shall 
survive the Closing indefinitely or for the period explicitly specified therein. Notwithstanding the 
foregoing, any claims asserted in good faith with reasonable specificity (to the extent known at 
such time) and in writing by notice from the non-breaching party to the breaching party prior to 
the expiration date of the applicable survival period shall not thereafter be barred by the expiration 
of the relevant representation or warranty and such claims shall survive until finally resolved. 

8.3.3 Bear	Stearns	Mortg.	Funding	Trust	2006-SL1,	By	U.S.	Bank,	N.A.	v.	EMC	Mortg.	
LLC	(Del.	Ch.	2015)	

LASTER, Vice Chancellor. 

 [This case arose out of a non-M&A purchase transaction, the sale by EMC Mortgage of 
residential mortgage loans to an investment trust, for which Bear Stearns then sold interests to 
investors.  The purchase agreement was dated July 28, 2006 – in other words, as the housing 
bubble was approaching peak frenzy before finally popping in 2007-08.  With the 2008 financial 
crisis and its aftermath, these loans rapidly lost value, and by 2014 were worth perhaps 40% of 
their supposed value.  Investors were not happy, and suspected they had been misled.  The 
investors sued, and EMC Mortgage moved to dismiss on the grounds that the claims were time-
barred under Delaware’s general three-year statute of limitations for contractual claims, 
notwithstanding language in the purchase agreement which purported to extend the in which 
which a claim for a breach of representation could be made.  Chancery Court granted that motion 
to dismiss – but then issued the following opinion in response to a motion for reargumement.]   

 […] Beginning in summer 2011, at the direction of certain investors in the Trust, the 
Trustee asked EMC for loan origination files, servicing records, and other loan documentation for 
the Mortgage Loans. […] 

 Beginning in December 2011, the Trustee notified EMC that certain Mortgage Loans did 
not comply with representations and warranties that EMC had made in the Purchase Agreement 
about their quality and characteristics (collectively, the “Loan Representations”). […] 

 After identifying the non-conforming loans, the Trustee asked EMC to comply with a 
remedial procedure in the Purchase Agreement (the “Repurchase Provision”). It generally required 
that in the event of a breach of a Loan Representation, EMC would (i) cure the breach, (ii) 
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repurchase the non-conforming loan, or (iii) if the breach occurred within the first two years after 
the securitization closed, replace the non-conforming loan with a conforming loan. The language 
of the Repurchase Provision stated: 

Upon discovery or receipt of notice by [EMC] . . . or the Trustee of a breach of any 
[Loan Representation] which materially and adversely affects the value of the 
interests of the [Trust], the Certificateholders or the Trustee in any of the Mortgage 
Loans. . ., the party discovering or receiving notice of such breach shall give prompt 
written notice to the others. 

In the case of any such breach of a representation or warranty set forth in this Section 
7, within 90 days from the date of discovery by [EMC], or the date [EMC] is notified 
by the party discovering or receiving notice of such breach (whichever occurs 
earlier), [EMC] will 

(i) cure such breach in all material respects, 

(ii) purchase the affected Mortgage Loan at the applicable Purchase Price or 

(iii) if within two years of the Closing Date, substitute a qualifying Replacement 
Mortgage Loan in exchange for such Mortgage Loan; 

Here too the Servicing Agreement backed up the Purchase Agreement by reiterating that EMC had 
an obligation to repurchase non-conforming loans. The version of the Repurchase Provision in the 
Servicing Agreement also provided that EMC “shall promptly reimburse the Master Servicer and 
the Trustee for any expenses reasonably incurred by the Master Servicer or the Trustee in respect 
of enforcing the remedies for such breach.” PSA § 2.03(c) (the “Reimbursement Provision”). 

 The Purchase Agreement made the procedure contemplated by the Repurchase Provision 
the sole and exclusive remedy for any breaches of Loan Representations. The relevant language 
stated: 

The obligations of [EMC] to cure, purchase or substitute a qualifying Replacement 
Mortgage Loan shall constitute the [Trust’s],5 the Trustee’s and the 
Certificateholder’s sole and exclusive remedy under this Agreement or otherwise 
respecting a breach of representations or warranties hereunder with respect to the 
Mortgage Loans, except for the obligation of the [EMC] to indemnify the Purchaser 
for such breach as set forth in and limited by Section 14 hereof. 

 In response to the Trustee’s requests, EMC agreed to repurchase certain loans but declined 
to repurchase others. Notably, although the Trustee made its first requests nearly four-and-a-half 
years after the securitization closed, EMC did not argue that the Trustee’s claims of breach came 
too late such that the statute of limitations had run. It can be inferred at this procedural stage that 
EMC did not contend that the Trustee’s claims of breach were untimely because the Purchase 
Agreement addressed the time period when such claim would accrue. It stated: 

Any cause of action against [EMC] or relating to or arising out of a breach by [EMC] 
of any representations and warranties made in this Section 7 shall accrue as to any 
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Mortgage Loan upon (i) discovery of such breach by [EMC] or notice thereof by the 
party discovering such breach and (ii) failure by [EMC] to cure such breach, 
purchase such Mortgage Loan or substitute a qualifying Replacement Mortgage Loan 
pursuant to the terms hereof. 

MLPA § 7 (the “Accrual Provision”). EMC represented that each of its contractual obligations in 
the Purchase Agreement, including the Repurchase Provision and Accrual Provision, 
“constitute[d] a valid and binding obligation of [EMC] against it in accordance with its terms 
(subject to applicable bankruptcy and insolvency laws and other similar laws affecting the 
enforcement of the rights of creditors generally) . . . .” Id. § 8(e) (the “Binding Obligation 
Representation”).[…] 

 After EMC declined to repurchase the bulk of the loans that the Trustee identified as non-
conforming, the Trustee filed its original complaint on July 16, 2012. The original complaint 
alleged that the Trustee had identified breaches of the Loan Representations in 716 of the 797 loans 
that the Trustee had examined. 

 Although the original complaint arrived five years, eleven months, and eighteen days after 
the closing of the securitization on July 28, 2006, EMC and its fellow defendants did not assert a 
timeliness defense. Instead, they agreed on a stipulated procedure for exchanging information and 
conferring to narrow the number of loans in dispute in advance of the filing of an amended 
complaint. Over the next year and a half, the parties exchanged information, the Trustee made 
repurchase demands, the defendants responded to them, and the parties otherwise conferred about 
the loans. 

 On March 4, 2014, the Trustee filed the operative Complaint. It contained detailed 
allegations about serious and systemic flaws in EMC’s loan origination process and numerous 
examples of specific types of underwriting problems, including loan files where the borrower’s 
purported employment status conflicted with more credible documentation, loan files where the 
borrower’s purported income appeared grossly overstated given the nature of the borrower’s 
employment, cases where documents in the loan file reflected that a purported owner-occupied 
property was misclassified and actually occupied by tenants, and loan files where the loans 
exceeded the maximum loan-to-property-value ratio. Based on the detailed allegations about these 
serious and systemic problems, the Complaint credibly asserted that EMC intentionally securitized 
non-conforming loans. […] 

 By the time the Trustee filed the Complaint, the Trustee had identified breaches of the Loan 
Representations relating to 2,583 of the 2,742 loans it had reviewed. Rather than refusing to 
consider the alleged defects on timeliness grounds, EMC cured the identified breaches for 60 of 
the loans and repurchased or provided a make-whole payment for another 133 loans. 

 On April 7, 2014, two years after the action originally was filed, EMC and its fellow 
defendants moved to dismiss the Complaint as untimely. In doing so, they appear to have been 
inspired by two intervening decisions from New York. In one, an intermediate state appellate court 
held that any breach of the representations about the underlying mortgage loans occurred at closing 
such that the statute of limitations began to run at that point. In the other, a federal court held that 
New York law would not permit an accrual provision to be used to lengthen the statute of 
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limitations.  

 If these decisions applied to the Trust, then the Trustee’s claims accrued on July 28, 2006, 
when the securitization closed, and the time for filing suit could not have been extended by the 
Accrual Provision. If New York’s six-year statute of limitations applied, then the Trustee’s claims 
would be timely regardless, because the Trustee filed suit on July 16, 2012. But the applicable 
Delaware statute of limitations is three years, not six. In their motion to dismiss, the defendants 
argued that, by statute, a Delaware court must apply the shorter of the two limitations periods. The 
statute states: 

Where a cause of action arises outside of this State, an action cannot be brought in a 
court of this State to enforce such cause of action after the expiration of whichever is 
shorter, the time limited by the law of this State, or the time limited by the law of the 
state or country where the cause of action arose, for bringing an action upon such 
cause of action. Where the cause of action originally accrued in favor of a person who 
at the time of such accrual was a resident of this State, the time limited by the law of 
this State shall apply. 

10 Del. C. § 8121 (the “Borrowing Statute”). If the Delaware statute applied and the limitations 
period was not otherwise tolled or extended, then the time for filing suit ran on July 28, 2009, 
making the Trustee’s claims untimely. 

 After a hearing on August 19, 2014, I issued the Dismissal Ruling. In assessing the question 
of timeliness, both sides agreed that the doctrine of laches provided the appropriate framework. 
But because equity follows the law, “a party’s failure to file within the analogous period of 
limitations will be given great weight in deciding whether the claims are barred by laches.” The 
Dismissal Ruling therefore analyzed the timeliness of the Trustee’s claims using the statute of 
limitations. […] [T]he ruling followed Central Mortgage in holding that, absent tolling, the statute 
of limitations for any claim for breach of the Loan Representations began to run at the time the 
securitization closed. The ruling noted that the agreement in Central Mortgage did not involve a 
true accrual provision, but treated a notice provision that appeared in the agreement at issue in 
Central Mortgage as substantially similar. The Dismissal Ruling did not sufficiently take into 
account other Delaware authorities that have treated an accrual provision as a condition precedent 
that defers the point when a claim arises and the statute of limitations begins to run. […] 

 [A]s to the ability of the Accrual Provision to permit a party to bring a claim more than 
three years after closing, the Dismissal Ruling held that parties could not lengthen the applicable 
statute of limitations by contract. The Dismissal Ruling did not take into account Section 8106(c) 
of Title 10 of the Delaware Code, 10 Del. C. § 8106(c), which became effective on August 1, 2014, 
after the briefing but before the hearing date. 

 Assuming the Borrowing Statute calls for the application of Delaware statute-of-limitations 
principles, a second set of authorities makes reconsideration appropriate. Under cases that the 
Dismissal Ruling did not sufficiently consider, Delaware law treats an accrual provision as a 
condition precedent to the running of the statute of limitations. 

 A long line of Delaware decisions follows hornbook law in treating a contractual accrual 
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provision as a condition precedent to a plaintiff’s ability to sue such that the statute of limitations 
does not begin to run until the condition precedent is met. The most recent decision in this line of 
authority is Aircraft Services, a case in which the timeliness of the lawsuit by the buyer for 
indemnification from the seller for injuries resulting from alleged breaches of representations in 
the transaction agreement turned on the effect of the following provision: 

[I]f written notice of a violation or breach of any specified representation, warranty, 
covenant or agreement is given to the party charged with such violation or breach 
during the period provided for in this Section 10.1(g), such representation, warranty, 
covenant or agreement shall continue to survive until such matter has been resolved 
by settlement, litigation (including all appeals related thereto) or otherwise. 

The defendants argued that this provision “impermissibly extend[ed] the statute of limitations, 
contrary to Delaware law.” The Superior Court disagreed, holding that compliance with the notice 
requirement was a condition precedent to suit and that the statute of limitations did not begin to 
run until the condition was met.  

 In this case, the Accrual Provision functioned as a condition precedent that postponed the 
point when a claim arose and the statute of limitations would begin to run. It stated that “[a]ny 
cause of action against [EMC] . . . shall accrue as to any Mortgage Loan upon [notice or discovery 
and failure to cure].” The defendants themselves appear to have understood the Accrual Provision 
to operate in this fashion, at least until the issuance of the GreenPoint decision gave them a 
contrary argument. As discussed earlier, the defendants previously engaged in over a year and a 
half of litigation on the merits before moving to dismiss the action as time-barred after GreenPoint 
suggested a different outcome. EMC and other securitization sponsors also argued affirmatively 
in various lawsuits that trustees did not have a right to sue to enforce the repurchase obligation 
unless and until the loan seller had the opportunity to cure the identified breaches of representations 
and failed to do so. In other words, they invoked provisions like the Accrual Provision as 
conditions precedent. Moreover, EMC and other securitization sponsors acknowledged in other 
proceedings that their repurchase obligations survived for the life of the trust and that the trustee 
could bring repurchase claims upon the seller’s failure to repurchase, a position that only made 
sense if the provisions operated as conditions precedent.  

 In connection with the Dismissal Ruling, the parties did not address Aircraft Services, and 
the Dismissal Ruling focused instead on GreenPoint, a case in which a New York federal court 
held parties could not use an accrual provision to extend the statute of limitations under New York 
law. The Dismissal Ruling mistakenly interpreted Central Mortgage as suggesting the same result 
under Delaware law. But the agreement in Central Mortgage did not contain an actual accrual 
provision. It contained a notice-and-repurchase provision that provided as follows: 

Within 60 days of the earlier of either discovery by or notice to the Seller of any such 
breach of a representation or warranty which materially and adversely affects the 
ownership interest of the Servicer in the [s]ervicing [r]ights related to any [m]ortgage 
[l]oan, the Seller shall use its best efforts to promptly cure such breach in all material 
respects, and if such breach cannot be cured, the Seller shall, at the Servicer’s option, 
repurchase the [s]ervicing [r]ights affected by such breach at [a price set by a 
contractual formula]. 
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Technically, this was not a contractual provision addressing the accrual of claims, but rather a 
provision governing the Seller’s obligation to cure, and the Central Mortgage decision did not 
consider whether it operated as a condition precedent to suit. For purposes of the timelines analysis 
in that case, the Central Mortgage decision considered only whether common law tolling applied 
to the plaintiff’s claims. 

 The Dismissal Ruling gave insufficient weight to the Aircraft Services line of authority, 
while reading Central Mortgage too broadly as suggesting implicitly that the Accrual Provision 
could not extend the statue of limitations. Assuming that the Borrowing Statute called for applying 
Delaware’s shorter statute of limitations period, then Delaware’s rules about the operation of that 
shorter period, including when claims accrue, also applied. Under those rules, the Accrual 
Provision operated as a condition precedent to when a claim arose and the statute of limitations 
began to run. That condition could not have been met until the Trust demanded in December 2011 
that EMC comply with the Repurchase Provision and then EMC failed to repurchase loans within 
90 days of notice. The Trust filed suit on July 16, 2012, some four months after EMC breached its 
obligations, well within a three-year limitations period. Therefore, assuming that the Borrowing 
Statute called for the application of Delaware’s three-year statute of limitations, the Trustee’s 
claims were timely, and reconsideration is warranted. 

 Finally, again assuming that the Borrowing Statute called for the application of Delaware’s 
three-year statute of limitations, reconsideration is warranted because of Section 8106(c). That 
statutory amendment became effective on August 1, 2014, before the court’s ruling on the motion 
to dismiss. It states: 

Notwithstanding anything to the contrary in this chapter (other than Section 8106(b)) 
or in § 2-725 of Title 6, an action based on a written contract, agreement or 
undertaking involving at least $100,000 may be brought within a period specified in 
such written contract, agreement or undertaking provided it is brought prior to the 
expiration of 20 years from the accruing of the cause of such action. 

The court was aware that the General Assembly had enacted Section 8106(c), but had not focused 
on the effective date. If the Dismissal Ruling had taken into account the effectiveness of Section 
8106(c), then the result would have been different. 

 Section 8106(c) was intended to allow parties to contract around Delaware’s otherwise 
applicable statute of limitations for certain actions based on a written contract, agreement or 
undertaking. Synopsis to House Bill No. 363. By stating that the written contract, agreement, or 
undertaking could refer to a “period specified,” Section 8106(c) created a flexible framework for 
defining the time in which suit can be brought. Although the “period specified” could refer to a 
particular date or a period measured in traditional units of time (e.g., months, days, years), the 
amendment equally contemplated other measures, such as “a period of time defined by reference 
to the occurrence of some other event or action, another document or agreement or another 
statutory period” or even “an indefinite period of time.” If the contract specified an indefinite 
period, then the action nevertheless must be brought “prior to the expiration of 20 years from the 
accruing of the cause of such action.” […] 

 The Purchase Agreement contains provisions designed to modify the statute of limitations 
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for purposes of claims for breaches of representations and warranties. Under Section 8106(c), those 
provisions are valid and effective. 

 Parties typically make representations in a transaction agreement so that the representations 
“can provide a basis to avoid closing to the extent that their truth is made a condition to closing.” 
Absent contract language providing to the contrary, pre-closing representations about the acquired 
property interest become ineffective post-closing under the same rationale that causes 
representations about real property to merge with a warranty deed. Parties can contract for 
representations to survive closing by incorporating a survival clause in the transaction agreement.  

 Once a transaction agreement provides for representations to survive closing, the next 
question is how long they can survive. Before the effectiveness of Section 8106(c), the maximum 
survival period was three years, because of certain Delaware decisions which held that parties 
could shorten but not lengthen a statute of limitations by contract.* But with the effectiveness of 
Section 8106(c), parties can now extend the statute of limitations up to a maximum of twenty 
years. 

 Section 17 of the Purchase Agreement, entitled “Representations, Warranties and 
Agreements to Survive Delivery,” provided for survival of the Loan Representations. It stated: 

All representations, warranties and agreements contained in this Agreement, or 
contained in certificates of officers of [EMC] submitted pursuant hereto, shall remain 
operative and in full force and effect and shall survive delivery of the Mortgage Loans 
to [to the Trustee]. Subsequent to the delivery of the Mortgage Loans . . . each of 
[EMC’s] representations and warranties contained herein with respect to the 
Mortgage Loans shall be deemed to relate to the Mortgage Loans actually delivered 
. . . and included in the Final Mortgage Loan Schedule and any Replacement 
Mortgage Loan . . . . 

The Accrual Provision then operated to extend the statute of limitations up to the statutory 
maximum of twenty years. It stated that 

[a]ny cause of action against [EMC] or relating to or arising out of a breach by 
[EMC] of any representations and warranties made in this Section 7 shall accrue as 
to any Mortgage Loan upon (i) discovery of such breach by [EMC] or notice thereof 
by the party discovering such breach and (ii) failure by [EMC] to cure such breach, 
purchase such Mortgage Loan or substitute a qualifying Replacement Mortgage Loan 
pursuant to the terms hereof. 

Under the language of the agreement, a cause of action would accrue only when both conditions 
were met, i.e., after both discovery of the breach by EMC and EMC’s failure to take remedial 
action. 

 Taken together, this scheme constituted “a period of time defined by reference to the 
occurrence of some other event or action” that is a sufficient “period specified” for purpose of 
Section 8106(c). The provisions established a “period specified” in which EMC’s representations 
remained operative following closing, and the three-year statute of limitations for the Trustee’s 
cause of action for breach was extended so that it would not begin to run until after the events 
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specified in Section 7 of the Purchase Agreement, i.e., after both discovery of the breach by EMC 
and EMC’s failure to take remedial action, occurred. Because this structure does not specify an 
outside date for bringing claims, it is subject to the statutory maximum in Section 8106(c), such 
that any claim by the Trustee must be brought prior to the expiration of twenty years after the 
closing of the securitization, or June 28, 2026. 

 The Trustee brought its claims within three years after both discovery of the breach by 
EMC and EMC’s failure to take the contractually required remedial action. EMC refused to 
provide a make-whole payment for all but a small fraction of the loans that the plaintiff identified 
as defective during a process that began in December 2011. The Trustee filed its original complaint 
in this court on July 16, 2012. Once Section 8106(c) eliminated any challenge to the validity of 
the Accrual Provision, then the defendants’ statute of limitations argument became ineffective. 
[…] 

 * Menefee, ex rel. Menefee v. State Farm Mut. Ins. Co., 1986 WL 630314, at *1 (Del. Super. July 11, 
1986) (“[A] contract provision for a longer period of limitation than provided by the applicable statute would be 
void as against public policy.”); Shaw v. Aetna Life Ins. Co., 395 A.2d 384, 386-87 (Del. Super. 1978) (“Two 
parties contracting between themselves cannot agree to circumvent the [statute of limitations] as mandated by 
the legislature in its attempt to protect the public interests.”); see Aircraft Serv., 2014 WL 4101660, at *4 
(“Delaware courts have held that parties to a contract may not circumvent the law by extending statutes of 
limitations[.]”); Bonanza Rest. Co. v. Wink, 2012 WL 1415512, at *1 (Del. Super. Apr. 17, 2012) (“A contractual 
provision that extends a statutory limitations violates public policy and is not enforceable.”), aff’d, 65 A.3d 616 
(Del. 2013). Notwithstanding these decisions, Delaware Supreme Court precedent enabled sophisticated parties 
who knew the trick to extend the statute of limitations through the simple expedient of adding “the word ‘seal’ 
next to an individual’s signature.” Whittington, 991 A.2d at 14. That single word operated to extend the statute 
of limitations for a breach of contract action from three years to twenty years. Id. Parties then could shorten the 
twenty-year statute of limitations for the sealed agreement, enabling a contract to specify a statutes of limitations 
period longer than three years and up to twenty years. See Melissa DiVincenzo, Repose vs. Freedom - 
Delaware’s Prohibition on Extending the Statute of Limitations by Contract: What Practitioners Should Know, 
12 Del. L. Rev. 29, 51 (2010) (describing mechanism and its utility). But parties who did not know the “sealed” 
trick were limited to a three-year maximum, even if they tried to make their representations last longer by stating 
that they would. 

 
8.4 Escrows and Holdbacks 
 
8.4.1 Example	of	An	M&A	Indemnity	Escrow	Agreement	
 
[Source:  https://www.sec.gov/Archives/edgar/data/1070081/000110465918046031/a18-
17399_1ex2d1.htm]  
 

FORM OF ESCROW AGREEMENT 
 
THIS ESCROW AGREEMENT (as the same may be amended or modified from time to time 
pursuant hereto, this “Escrow Agreement”) is made and entered into as of [   ], 2018, by and 
among: PTC Therapeutics, Inc., a Delaware corporation (the “Buyer”); Shareholder 
Representative Services LLC, a Colorado limited liability company, solely in its capacity as the 
representative of the Company Equityholders (the “Company Equityholder Representative”); and 
JPMorgan Chase Bank, N.A. (the “Escrow Agent”).  The Buyer and the Company Equityholder 
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Representative are sometimes referred to individually as a “Party” and together as the “Parties.” 
 
 WHEREAS, the Buyer, the Company Equityholder Representative, Agilis 
Biotherapeutics, Inc., a Delaware corporation (the “Company”), and Agility Merger Sub, Inc., a 
Delaware corporation (“Merger Sub”), have entered into the Agreement and Plan of Merger 
dated as of July 19, 2018 (the “Merger Agreement”), pursuant to which, on the terms set forth 
therein, Merger Sub is merging with and into the Company, with the Company as the surviving 
corporation and continuing as a wholly owned subsidiary of the Buyer; 
 
 WHEREAS, pursuant to the Merger Agreement, the Parties have agreed to deposit in 
escrow certain funds in the Escrow Fund (as defined below); and 
 
 WHEREAS, the Parties wish such deposit to be subject to the terms and conditions set 
forth in the Merger Agreement and herein. 
 
 NOW THEREFORE, in consideration of the foregoing and of the mutual covenants 
hereinafter set forth, the parties hereto agree as follows: 
 
 1.  Capitalized Terms.  As between the Parties, capitalized terms used and not otherwise 
defined herein shall have the meanings ascribed to such terms in the Merger Agreement.  It is 
understood that the Escrow Agent shall be bound by and look only to the terms defined within 
this Escrow Agreement. 
 
 2.  Establishment of Escrow.  The Merger Agreement provides for the establishment of 
the escrow arrangements set forth in this Escrow Agreement. 
 
 3.  Appointment.  The Parties hereby appoint the Escrow Agent as their escrow agent for 
the purposes set forth herein, and the Escrow Agent hereby accepts such appointment and agrees 
to act as escrow agent in accordance with and under the terms and conditions set forth herein. 
 
 4.  Escrow Amounts.  The Buyer agrees to deposit with the Escrow Agent an amount 
equal to $2,500,000 in cash (the “Escrow Amount”).  The Escrow Agent shall hold the Escrow 
Amount in a separate account for the benefit of the Buyer and the Company Equityholder 
Representative (on behalf of the Company Equityholders) and, subject to the terms and 
conditions hereof, shall invest and reinvest, as directed in Section 5, the Escrow Amount and the 
proceeds thereof.  As used herein, “Escrow Fund” means, as of any time, the Escrow Amount, 
including any interest or other amounts earned thereon prior to such time, less (a) any investment 
losses thereon incurred prior to such time and (b) disbursements therefrom prior to such time in 
accordance with this Escrow Agreement.  
 

5.  Investment of Escrow Fund.  During the term of this Escrow Agreement, the Escrow 
Fund shall be invested in an interest bearing demand deposit account at JPMorgan Chase Bank, 
N.A. or a successor investment offered by the Escrow Agent.  Interest bearing demand deposit 
accounts have rates of compensation that may vary from time to time as determined by the 
Escrow Agent.  No other investment is permitted hereunder. The Escrow Agent will not provide 
supervision, recommendations or advice relating to Funds invested in the interest bearing 
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demand deposit account. The Escrow Agent shall not have any liability for any loss sustained as 
a result of any investment made pursuant to the terms of this Agreement or as a result of any 
liquidation of the investment prior to its maturity or for the failure of an Authorized 
Representative of the Parties to give the Escrow Agent instructions to invest or reinvest the Fund. 
 
 6.  Disposition and Termination. 
 
 (a)  Except as otherwise set forth in Sections 6(c) & 11(b) below, the Escrow Agent shall 
disburse the Escrow Fund in accordance with either (i) a joint written instruction signed by an 
Authorized Representative of each Party or (ii) written instructions delivered to the Escrow 
Agent by an Authorized Representative of the instructing Party given to effectuate an attached 
copy of a final, non-appealable order or judgment by a court of competent jurisdiction as to the 
disbursement of all or some of the Escrow Fund accompanied by written certification from 
counsel for the instructing Party attesting that such order or judgment is final and not subject to 
further proceedings or appeal (collectively “Court Order”). The Escrow Agent shall be entitled 
conclusively to rely upon any such certification and instruction and shall have no responsibility 
to review the attached order/judgment to which such certification and instruction refers or to 
make any determination as to whether such order/judgment is final, not subject to further 
proceedings or appeals or otherwise binding upon the Parties. 
 
 (b)  At any time, but no later than 5:00 p.m., Eastern Time on the date of the final 
determination of the Final Closing Adjustment pursuant to Section 2.6 of the Merger Agreement 
(the “Escrow Expiration Date”) for which the Escrow Agent has received prior written notice 
from Authorized Representatives of the Parties of such date, the Buyer may deliver to the 
Escrow Agent, with a copy concurrently delivered to the Company Equityholder Representative, 
a written notice in substantially the form attached hereto as Exhibit A, making a claim for 
payment of the Final Closing Adjustment, pursuant to Section 2.6 of the Merger Agreement, or 
all or a portion of the Escrow Fund with respect to any claim for indemnification by the Buyer 
under the Merger Agreement.  The Escrow Agent shall hold the amount of the Final Closing 
Adjustment or any Damages claimed in any such claim for indemnification (the “Claimed 
Amount”) until the Escrow Agent receives either (i) a joint written instruction signed by an 
Authorized Representative of each Party or (ii) a Court Order.  For the avoidance of doubt, the 
joint written instruction contemplated by clause (i) of the immediately preceding sentence may 
provide for release of all, or only a portion of, the Claimed Amount. 
 
 (c)   On the first Business Day after the Escrow Expiration Date, the Escrow Agent 
pursuant to written instructions from the Company Equityholder Representative shall disburse to 
American Stock Transfer & Trust Company, LLC, as paying and exchange agent (for 
disbursement in respect of all shares of Company Stock and any Company Warrants in 
accordance with the Merger Agreement, subject to the terms and conditions thereof) and to the 
Company (for disbursement to former holders of Vested Company Options in accordance with 
the Merger Agreement, subject to the terms and conditions thereof), any amounts remaining in 
the Escrow Fund, less any Pending Claim Amount (as defined below).  For avoidance of doubt, 
the Escrow Agent shall rely solely upon the written instructions that it receives from the 
Company Equityholder Representative without determining whether any such instructions and 
disbursement in connection with such instructions are in accordance with the Merger Agreement.  
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The “Pending Claim Amount” means (i) the aggregate Claimed Amount set forth in any and all 
notices timely delivered by the Buyer pursuant to Section 6(b) above with respect to claims for 
payment of the Final Closing Adjustment or indemnification under the Merger Agreement that 
remain unresolved as of the Escrow Expiration Date and (ii) any portion of the Escrow Fund that 
has been finally determined to be payable to the Buyer but that has not been paid as of the 
Escrow Expiration Date.  Thereafter, the Pending Claim Amount shall be disbursed as and to the 
extent provided in Section 6(b)(i) or (ii) above, and an Authorized Representative of the 
Company Equityholder Representative shall submit to the Escrow Agent an updated letter of 
instruction in connection with any such subsequent disbursement payable for the benefit of the 
Company Equityholders. 
 
 (d)  Notwithstanding anything to the contrary contained in this Section 6, the Escrow 
Agent may assume that any notice of claim, notice of dispute or other notice of any kind required 
to be delivered to the Escrow Agent and any other person has been received by such other person 
on the date it has been received by the Escrow Agent, but the Escrow Agent need not inquire or 
verify such receipt.  Upon delivery of the entire amount of the Escrow Fund by the Escrow 
Agent in accordance with this Escrow Agreement, this Escrow Agreement shall terminate, and 
the related account shall be closed, subject to the provisions of Sections 9 and 10. 
 
 7.  Escrow Agent. 
 
 (a)  The Escrow Agent shall have only those duties as are specifically and expressly 
provided herein, which shall be deemed purely ministerial in nature, and no other duties, 
including but not limited to any fiduciary duty, shall be implied.  The Escrow Agent shall neither 
be responsible for, nor chargeable with, knowledge of, nor have any requirements to comply 
with, the terms and conditions of any other agreement, instrument or document between the 
Parties, in connection herewith, or court order delivered pursuant to Section 6, if any, including 
without limitation the Merger Agreement, nor shall the Escrow Agent be required to determine if 
any person or entity has complied with any such agreements or court order, nor shall any 
additional obligations of the Escrow Agent be inferred from the terms of such agreements or 
Court Order, even though reference thereto may be made in this Escrow Agreement.  In the event 
of any conflict between the terms and provisions of this Escrow Agreement, those of the Merger 
Agreement, any schedule or exhibit attached to the Escrow Agreement, or any other agreement 
among the Parties, as between the Parties (or either of them), on the one hand, and the Escrow 
Agent, on the other hand, the terms and conditions of this Escrow Agreement shall control.  The 
Escrow Agent may conclusively rely upon and shall not be liable for acting or refraining from 
acting upon any written notice, document, instruction or request furnished to it by a Party 
hereunder and believed by it to be genuine and to have been signed by an Authorized 
Representative of such Party, without inquiry and without requiring substantiating evidence of 
any kind.  The Escrow Agent shall not be liable to any Party, any beneficiary or other person for 
refraining from acting upon any instruction setting forth, claiming, containing, objecting to, or 
related to the transfer or distribution of the Escrow Fund, or any portion thereof, unless such fund 
transfer instruction shall have been delivered to the Escrow Agent in accordance with Section 13 
below and the Escrow Agent has been able to satisfy any applicable security procedures as may 
be required thereunder.  The Escrow Agent shall be under no duty to inquire into or investigate 
the validity, accuracy or content of any such document, notice, instruction or request.  The 
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Escrow Agent shall provide to the Buyer and the Company Equityholder Representative monthly 
statements identifying transactions, transfers or holdings of the Escrow Fund. 
 
 (b)  The Escrow Agent shall not be liable for any action taken, suffered or omitted to be 
taken by it in good faith except to the extent that a final adjudication of a court of competent 
jurisdiction determines that the Escrow Agent’s fraud, bad faith, gross negligence or willful 
misconduct caused any direct loss to either Party.  The Escrow Agent may execute any of its 
powers and perform any of its duties hereunder directly or through affiliates, agents or attorneys, 
and shall be liable only for the fraud, bad faith, gross negligence or willful misconduct (as finally 
adjudicated in a court of competent jurisdiction) of any such affiliate or agents.  The Escrow 
Agent may consult with counsel, accountants and other skilled persons to be selected and 
retained by it.  The Escrow Agent shall not be liable for any action taken, suffered or omitted to 
be taken by it in accordance with, or in reasonable reliance upon, the advice or opinion of any 
such counsel, accountants or other skilled persons.  In the event that the Escrow Agent shall be 
uncertain or believe there is some ambiguity as to its duties or rights hereunder or shall receive 
instructions, claims or demands from any Party which, in its opinion, conflict with any of the 
provisions of this Escrow Agreement, it shall be entitled to refrain from taking any action and its 
sole obligation shall be to keep safely all property held in escrow until it shall be given a 
direction in writing signed by the Buyer and the Company Equityholder Representative which 
eliminates such ambiguity or uncertainty to the reasonable satisfaction of Escrow Agent or by a 
final and non-appealable order or judgment of a court of competent jurisdiction. The Parties 
agree to pursue any redress or recourse in connection with any dispute without making the 
Escrow Agent a party to the same, other than to the extent such relates to the actual or alleged 
fraud, bad faith, gross negligence or willful misconduct of the Escrow Agent.  Anything in this 
Escrow Agreement to the contrary notwithstanding, in no event shall the Escrow Agent be liable 
for special, incidental, punitive, indirect or consequential loss or damage of any kind whatsoever 
(including but not limited to lost profits), even if the Escrow Agent has been advised of the 
likelihood of such loss or damage and regardless of the form of action. 
 
 8.  Succession; Removal. 
 
 (a)  The Escrow Agent may resign and be discharged from its duties or obligations 
hereunder by giving not less than thirty (30) days’ advance notice in writing of such resignation 
to the Parties specifying a date when such resignation shall take effect, and upon such notice, the 
Company Equityholder Representative and the Buyer may appoint a successor escrow agent. The 
Company Equityholder Representative and the Buyer agree that a successor escrow agent they 
appoint will be a banking or trust company having capital and surplus in excess of One Billion 
Dollars ($1,000,000,000) and will be organized under the laws of the United States of America.  
If the Parties have failed to appoint a successor escrow agent prior to the expiration of thirty (30) 
days following receipt of the notice of resignation, the Escrow Agent may either (i) interplead 
the remaining Escrow Fund with a court located in the State of New York and the costs, 
expenses and reasonable attorney’s fees which are incurred in connection with such proceeding 
may be charged against and withdrawn from the Escrow Fund, or (ii) petition any court of 
competent jurisdiction for the appointment of a successor escrow agent or for other appropriate 
relief, and any such resulting appointment shall be binding upon all of the Parties.  The Escrow 
Agent’s sole responsibility after such thirty (30) day notice period expires shall be to hold any 
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remaining Escrow Fund (without any obligation to reinvest the same) and to deliver the same to 
a designated substitute escrow agent, if any, or in accordance with the directions of a final order 
or judgment of a court of competent jurisdiction, at which time of delivery the Escrow Agent’s 
obligations hereunder shall cease and terminate, subject to the provisions of Sections 9 and 10 
hereunder.  The Escrow Agent shall have the right to withhold an amount equal to any amount 
due and owing to the Escrow Agent, plus any costs and expenses the Escrow Agent shall 
reasonably believe may be incurred by the Escrow Agent in connection with the termination of 
the Escrow Agreement. 
 
 (b)  The Buyer and the Company Equityholder Representative, acting together, shall have 
the right to terminate the appointment of the Escrow Agent, at any time after giving not less than 
thirty (30) days prior written notice to the Escrow Agent, specifying the date upon which such 
termination shall take effect.  After such date, the Escrow Agent shall have no further obligation 
hereunder except to hold any remaining Escrow Fund as depository.  The Buyer and the 
Company Equityholder Representative agree that they will jointly appoint a successor escrow 
agent effective with the termination of the Escrow Agent hereunder.  The Escrow Agent shall 
refrain from taking any action until it shall receive joint written instructions from the Buyer and 
the Company Equityholder Representative designating the successor escrow agent.  The Escrow 
Agent shall deliver all amounts remaining in the Escrow Fund to such successor escrow agent in 
accordance with such instructions and upon receipt of the Escrow Fund, the successor escrow 
agent shall be bound by all of the provisions hereof. 
 
 (c)   Any entity into which the Escrow Agent may be merged or converted or with which 
it may be consolidated, or any entity to which all or substantially all the escrow business may be 
transferred, shall be the Escrow Agent under this Escrow Agreement without further act. 
 
 9.  Compensation and Reimbursement.  The Buyer and the Company Equityholder 
Representative (on behalf of the Company Equityholders) shall be responsible for (a) paying the 
Escrow Agent for the services to be rendered hereunder, along with any fees or charges for 
accounts, including those levied by any governmental authority which the Escrow Agent may 
impose, charge or pass-through, which unless otherwise agreed by the Parties in writing shall be 
as described in Schedule 1 attached hereto, and (b) paying or reimbursing the Escrow Agent 
upon request for all reasonable out-of-pocket expenses, disbursements and advances, including, 
without limitation, reasonable attorney’s fees and expenses, incurred or made by it in connection 
with the performance, modification and termination of this Escrow Agreement.  All amounts 
payable to the Escrow Agent under this Section 9 shall be paid fifty percent (50%) by the Buyer 
and fifty percent (50%) by the Company Equityholder Representative (as Company Transaction 
Expenses, to the extent known on the date hereof, or otherwise from the Company Equityholder 
Representative Expense Amount).  Each Party further agrees to the disclosures and agreements 
set forth in Schedule 1. 
 
 10.  Indemnity.  The Buyer and the Company Equityholder Representative (solely on 
behalf of the Company Equityholders and in its capacity as the Company Equityholder 
Representative, not in its individual capacity) shall jointly and severally indemnify, defend and 
save harmless the Escrow Agent and its affiliates and their respective successors, assigns, agents 
and employees (the “indemnitees”) from and against any and all losses, damages, claims, 
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liabilities, penalties, judgments, settlements, litigation, investigations, costs or expenses 
(including, without limitation, the reasonable fees and expenses of outside counsel) (collectively 
“Escrow Agent Damages”) arising out of or in connection with (a) the Escrow Agent’s execution 
and performance of this Escrow Agreement, tax reporting or withholding, the enforcement of 
any rights or remedies under or in connection with this Escrow Agreement, or as may arise by 
reason of any act, omission or error of the indemnitee, except in the case of any indemnitee to the 
extent that such Escrow Agent Damages are finally adjudicated by a court of competent 
jurisdiction to have been primarily caused by the fraud, bad faith, gross negligence or willful 
misconduct of any indemnitee, or (b) its following any instructions or other directions, whether 
joint or singular, from the Parties, except to the extent that its following any such instruction or 
direction is expressly forbidden by the terms hereof.  As agreed to between only the Buyer and 
the Company Equityholder Representative, such Escrow Agent Damages shall be divided 
equally between the Buyer, on the one hand, and Company Equityholder Representative (on 
behalf of the Company Equityholders), on the other hand.  The Parties hereto acknowledge that 
the foregoing indemnities shall survive the resignation, replacement or removal of the Escrow 
Agent or the termination of this Escrow Agreement.  The Buyer, on the one hand, and the 
Company Equityholder Representative (on behalf of the Company Equityholders), on the other 
hand, shall have a right of contribution against the other (including enforcement costs) for any 
indemnity payment made pursuant to this Section 10 or any other payment hereunder as to which 
the Buyer and the Company Equityholder Representative (on behalf of the Company 
Equityholders) are each responsible for one-half of the payment. Any party entitled to 
indemnification under this Section 10 (the “Indemnified Party”) shall give prompt written notice 
to the other party that is obligated to provide indemnification (the “Indemnifying Party”), of any 
suit, claim, proceeding, demand or liability (collectively, a “Claim”), and will reasonably 
cooperate with the Indemnifying Party, at the Indemnifying Party’s expense, in the defense or 
settlement thereof.  Failure to provide prompt notice shall not affect the indemnification provided 
hereunder except that the Indemnifying Party has actually been materially prejudiced as a result 
of such failure.  The Indemnifying Party shall have the right to have sole control of the defense 
of any Claim and of all negotiations for its settlement or compromise; provided, that if the 
Indemnifying Party elects not to assume the defense of such Claim, the Indemnified Party may 
pay, compromise and defend such Claim and seek indemnification for any and all Losses based 
upon, arising from or relating to such Claim.  In conjunction with the Indemnifying Party’s 
handling of Claims in accordance with this subsection, the Indemnified Party shall have the right, 
at its sole option, to be represented in any action or proceeding by independent counsel of the 
Indemnified Party’s own choice, provided that the exercise of such right shall not affect the 
obligations of the Indemnifying Party pursuant to this Section 10. For the avoidance of doubt, it 
is understood and agreed that the intent of  the parenthetical “(solely on behalf of the Company 
Equityholders and its capacity as Company Equityholder Representative and not in its individual 
capacity)” in this Agreement, it is to clarify that the Buyer and the Company Equityholders are 
the parties with economic interests in the Merger Agreement, and the Company Equityholders 
shall ultimately be responsible to the Company Equityholder Representative for any 
indemnification obligations or liabilities that the Company Equityholder Representative has to 
the Escrow Agent hereunder. Accordingly, such clauses clarify the Company Equityholder 
Representative’s recourse to the Company Equityholders and are not meant to limit the Company 
Equityholder Representative’s capacity or liability as between itself and the Escrow Agent under 
the Indemnity in this Section or under any other provision in this Agreement.  The Parties hereby 
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grant a right of set off against the Fund for the payment of any claim for indemnification, fees, 
expenses and amounts due to the Escrow Agent or an Indemnitee. 
 
 11.  Tax Matters. 
 
 (a)  Each Party has provided the Escrow Agent with its fully executed Internal Revenue 
Service (“IRS”) Form W-9, the appropriate IRS Form W-8, whichever is appropriate, and/or 
other required documentation reasonably requested to validate the form provided or, to the extent 
required, of any Person on whose behalf such Party may receive payments under this Agreement.  
All interest or other income earned from the investment of the Escrow Fund under this Escrow 
Agreement shall be allocated to the Buyer and reported, as and to the extent required by law, by 
the Escrow Agent to the IRS, or any other taxing authority, and to the Buyer, on IRS Form 1099 
or IRS Form 1042-S (or other appropriate form) as income earned from the Escrow Fund by the 
Buyer whether or not said income has been distributed during such year.  The Escrow Agent 
shall withhold any taxes it reasonably determines to be required in the absence of a properly 
executed IRS Form W-9 (or Form W-8, as applicable) or as otherwise required by applicable 
law, and shall remit such taxes to the appropriate authorities. The Parties hereby agree that no 
other tax withholding or information reporting of any kind is required to be performed under 
current law by the Escrow Agent under this Agreement. 
 
 (b)  For each calendar quarter or portion thereof for which there are amounts in the 
Escrow Fund, an amount in cash equal to twenty-six percent (26%) of the interest and other 
income earned during such calendar quarter with respect to the Escrow Fund shall be distributed 
to the Buyer, to the account identified in writing by the Buyer on Exhibit B hereto, within five 
(5) Business Days  after the end of such calendar quarter for the purpose of making the 
applicable tax payments for such income. 
 
 12.  Notices. Except as otherwise expressly required in Section 13, all communications 
hereunder shall be in writing and all instructions from a Party or the Parties to the Escrow Agent 
shall be executed by an Authorized Representative of the Company Equityholder Representative 
or the Buyer, and except for communications from the Parties setting forth, claiming, containing, 
objecting to, or in any way related to the transfer or distribution of funds, including but not 
limited to funds transfer instructions (all of which shall be specifically governed by Section 13 
below), shall be deemed to be duly given and received: (a) if delivered personally, as of the date 
received, (b) if delivered by a nationally recognized overnight delivery service, one (1) Business 
Day after being sent to such delivery service, or (c) if sent via facsimile, electronic mail or 
similar electronic transmission, as of the date received, to such party at its address set forth 
below (or such other address as it may from time to time designate in writing to the other parties 
hereto): 
 
 If to the Buyer: 
 
 PTC Therapeutics, Inc. 
 100 Corporate Court 
 South Plainfield, NJ 0708 
 Attention:  Mark E. Boulding Exec. VP and Chief Legal Officer 
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 Telecopy:  (908) 222-1128 
 Email copy:  legal@ptcbio.com 
   
 And copies (which shall not constitute notice hereunder) to: 
   
 Wilmer Cutler Pickering Hale and Dorr LLP 
 7 World Trade Center 
 New York, New York 10007 
 Attention: 

Hal J. Leibowitz, Esq. 
Steven D. Singer, Esq. 
Brian A. Johnson, Esq. 

 Telecopy: (617) 526-6461 
 Email copy: 

hal.leibowitz@wilmerhale.com  
steven.singer@wilmerhale.com  
brian.johnson@wilmerhale.com 

   
 If to the Company Equityholder Representative: 
   
 Shareholder Representative Services LLC 
 950 17th Street, Suite 1400 
 Denver, CO 80202 
 Attn: Managing Director 
 Telecopy: (303) 623-0294 
 Email: deals@srsacquiom.com 
   
 And copies (which shall not constitute notice hereunder) to: 
   
 Cooley LLP 
 500 Boylston Street 
 Boston, Massachusetts 02116 
 Attn: Miguel J. Vega, Esq. 
 Telecopy: (617) 937-2400 
 Email: mvega@cooley.com 
   
 If to the Escrow Agent: 
   
 JPMorgan Chase Bank, NA 
 4 New York Plaza, 11th Floor 
 New York, New York 10004 
 Attention: Chris Vetri/Christopher Gilchrist 
 Facsimile: 212-552-2812 
 Email: ec.escrow@jpmorgan.com 
 
Notwithstanding the above, in the case of communications delivered to the Escrow Agent, such 
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communications shall be deemed to have been given on the date received by an officer of the 
Escrow Agent or any employee of the Escrow Agent who reports directly to any such officer at 
the above-referenced office.  In the event that the Escrow Agent, in its sole discretion, shall 
determine that an emergency exists, the Escrow Agent may use such other means of 
communication as the Escrow Agent deems appropriate.  “Business Day” shall mean any day 
other than a Saturday, Sunday or any other day on which the Escrow Agent located at the notice 
address set forth above is authorized or required by law or executive order to remain closed. 
 
 13.  Security Procedures.  Notwithstanding anything to the contrary in Section 12, any 
instructions setting forth, claiming, containing, objecting to, or in any way related to the transfer 
or distribution of the Escrow Fund, must be in writing or set forth in a Portable Document 
Format (“PDF”), executed by the appropriate Party or Parties as evidenced by the signatures of 
the person or persons signing this Escrow Agreement or one of its designated persons as set forth 
on its Designation of Authorized Representative attached hereto as Schedule 2-A and Schedule 
2-B (each an “Authorized Representative”).  Each Designation of Authorized Representatives, as 
applicable, shall be signed by the Secretary, any Assistant Secretary or other duly authorized 
officer of the named Party.  No instruction for or related to the transfer or distribution of the 
Escrow Fund shall be deemed delivered and effective unless the Escrow Agent actually shall 
have received it on a Business Day by facsimile or as a PDF attached to an email only at the fax 
number or email address set forth in Section 12 and as evidenced by a confirmed transmittal to 
the Party’s or Parties’ transmitting fax number or email address, and the Escrow Agent has been 
able to satisfy any applicable security procedures as may be required hereunder. The Escrow 
Agent shall not be liable to any Party or other person for refraining from acting upon any 
instruction for or related to the transfer or distribution of the Escrow Fund if delivered to any 
other fax number or email address, including but not limited to a valid email address of any 
employee of Escrow Agent.  The Parties acknowledge that there are certain security, corruption, 
transmission error or access availability risks associated with using open networks such as the 
Internet and the Parties hereby expressly assume such risks. 
 
 In the event funds transfer instructions are set forth in a permitted instruction from a 
Party or the Parties in accordance with the above, the Escrow Agent is authorized to seek 
confirmation of such instructions by a single telephone call-back to an Authorized 
Representative of the Buyer or the Company Equityholder Representative, as applicable, and the 
Escrow Agent may rely upon the confirmation of such person.  The persons designated as 
Authorized Representatives and telephone numbers for same may be changed only in a writing 
executed by an Authorized Representative of the Buyer or the Company Equityholder 
Representative, or one of their duly authorized officers, as applicable, and actually received and 
acknowledged by the Escrow Agent via facsimile or as a PDF attached to an email. No funds 
will be disbursed to a Party until an Authorized Representative of each such Party, as applicable, 
is able to confirm such instructions by telephone call-back.  The Escrow Agent, any intermediary 
bank and the beneficiary’s bank in any funds transfer may rely upon the identifying number of 
the beneficiary’s bank or any intermediary bank included in funds transfer instructions provided 
by the Buyer and/or the Company Equityholder Representative, as applicable, and confirmed by 
an Authorized Representative of such Party.  Further, the beneficiary’s bank in the funds transfer 
instructions may make payment on the basis of the account number provided in such Party’s 
instructions and confirmed by such Party’s Authorized Representative, even though it identifies a 
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person different from the named beneficiary.  The Parties acknowledge that these security 
procedures are commercially reasonable. 
 
 14.  Confidentiality.  By executing this Escrow Agreement, the Buyer, the Company 
Equityholder Representative and the Escrow Agent acknowledge that this Escrow Agreement 
(including related attachments) contains certain information that is sensitive and confidential in 
nature and, except as otherwise provided by Section 17 below, agree that such information needs 
to be protected from improper disclosure, including the publication or dissemination of this 
Escrow Agreement and related information to individuals or entities not a party to this Escrow 
Agreement. 
 
 15.  Compliance with Court Orders.  In the event that a legal garnishment, attachment, 
levy, restraining notice or court order is served with respect to the Escrow Fund, or the delivery 
thereof shall be stayed or enjoined by an order of a court, or any order, judgment or decree shall 
be made or entered by any court order affecting the property deposited under this Escrow 
Agreement, the Escrow Agent is hereby expressly authorized, in its sole discretion, to obey and 
comply with all writs, orders or decrees so entered or issued, whether with or without 
jurisdiction, and in the event that the Escrow Agent obeys or complies with any such writ, order 
or decree it shall not be liable to any of the Parties or to any other person, entity, firm or 
corporation, by reason of such compliance notwithstanding such writ, order or decree be 
subsequently reversed, modified, annulled, set aside or vacated. 
 
 16.   Miscellaneous.  Except for changes to funds transfer instructions as provided in 
Section 13, the provisions of this Escrow Agreement may be waived, altered, amended or 
supplemented, in whole or in part, only by a writing signed by the Escrow Agent and the Parties.  
Neither this Escrow Agreement nor any right or interest hereunder may be assigned in whole or 
in part by the Escrow Agent or any Party, except as provided in Section 8, without the prior 
consent of the Escrow Agent and the other Parties.  This Escrow Agreement shall be governed 
by and construed under the laws of the State of Delaware without regard to the conflict of law 
rules thereof.  To the extent that in any jurisdiction either Party may now or hereafter be entitled 
to claim for itself or its assets, immunity from suit, execution attachment (before or after 
judgment), or other legal process, such Party shall not claim, and it hereby irrevocably waives, 
such immunity.  Each Party and the Escrow Agent irrevocably waives any objection on the 
grounds of venue, forum non conveniens or any similar grounds and irrevocably consents to 
service of process by mail or in any other manner permitted by applicable law and consents to 
the jurisdiction of the courts located in the State of Delaware.  Each Party and the Escrow Agent 
further hereby waives any right to a trial by jury with respect to any lawsuit or judicial 
proceeding arising or relating to this Escrow Agreement. No party to this Escrow Agreement is 
liable to any other party for losses due to, or if it is unable to perform its obligations under the 
terms of this Escrow Agreement because of acts of God, fire, war, terrorism, floods, strikes, 
electrical outages, equipment or transmission failure, or other causes reasonably beyond its 
control.  This Escrow Agreement may be executed in one or more counterparts, each of which 
shall be deemed an original, but all of which together shall constitute one and the same 
instrument. All signatures of the parties to this Escrow Agreement may be transmitted by 
facsimile or as a PDF or other attachment to an electronic transmission, and such facsimile or 
PDF or other attachment will, for all purposes, be deemed to be the original signature of such 
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party whose signature it reproduces, and will be binding upon such party.  If any provision of 
this Escrow Agreement is determined to be prohibited or unenforceable by reason of any 
applicable law of a jurisdiction, then such provision shall, as to such jurisdiction, be ineffective 
to the extent of such prohibition or unenforceability without invalidating the remaining 
provisions thereof, and any such prohibition or unenforceability in such jurisdiction shall not 
invalidate or render unenforceable such provisions in any other jurisdiction. A person who is not 
a party to this Escrow Agreement shall have no right to enforce any term of this Escrow 
Agreement. Each party represents, warrants and covenants that (i) to its knowledge, each 
document, notice, instruction or request provided by such Party to the Escrow Agent shall 
comply with applicable laws and regulations; (ii) such Party has full corporate or limited liability 
company (as applicable) power and authority to enter into, execute and deliver this Escrow 
Agreement and to perform all of the duties and obligations to be performed by it hereunder; and 
(iii) the person(s) executing this Escrow Agreement on such Party’s behalf and certifying 
Authorized Representative of such Party has been duly and properly authorized to take the 
actions specified for such person in the applicable Schedule 2.  Where, however, the conflicting 
provisions of any such applicable law may be waived, they are hereby irrevocably waived by the 
parties hereto to the fullest extent permitted by law, to the end that this Escrow Agreement shall 
be enforced as written.  Except as expressly provided in Section 10 above, nothing in this Escrow 
Agreement, whether express or implied, shall be construed to give to any person or entity other 
than the Escrow Agent and the Parties any legal or equitable right, remedy, interest or claim 
under or in respect of this Escrow Agreement or any funds escrowed hereunder. 
 
 17.  Information.  Notwithstanding Section 14 above, the Parties authorize the Escrow 
Agent to disclose information with respect to this Escrow Agreement and the account(s) 
established hereunder, the Parties, or any transaction hereunder if such disclosure is: (a) 
necessary, in the Escrow Agent’s opinion, for the purpose of allowing the Escrow Agent to 
perform its duties and to exercise its powers and rights hereunder; (b) to a proposed assignee of 
the rights of Escrow Agent; (c) to a branch, affiliate, subsidiary, employee or agent of the 
Escrow Agent or to their auditors, regulators or legal advisers or to any competent court; (d) to 
the auditors of any of the Parties; or (e) permitted or required by applicable law, regardless of 
whether the disclosure is made in the country in which each Party resides, in which the Escrow 
Fund is maintained, or in which the transaction is conducted.  The Parties agree that such 
disclosures by the Escrow Agent and its affiliates may be transmitted across national boundaries 
and through networks, including those owned by third parties. 
 

[Remainder of page intentionally left blank] 
 
 IN WITNESS WHEREOF, the parties hereto have executed this Escrow Agreement as of 
the date first set forth above. 
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9 The Importance of So-Called Boilerplate in M&A Agreements 
 

9.1 Third Party Beneficiaries, Successors, and Assignees 
 
9.1.1 Dolan	v.	Altice	U.S.,	Inc.	(C.A.	No.	2018-0651-JRS)	(Del.	Ch.	2019)	

SLIGHTS, Vice Chancellor 

 Plaintiffs, Charles F. Dolan, Helen A. Dolan, James L. Dolan and Patrick F. Dolan 
(together, the “Dolan family”), are the founders of Cablevision Systems Corp., a publically traded 
Delaware corporation and one of the largest cable operators in the United States. On September 
16, 2015, Cablevision, Altice N.V. and Neptune Merger Sub Corp. entered into an Agreement and 
Plan of Merger (the “Merger Agreement”) whereby Altice agreed to pay $34.90 per share of 
Cablevision stock, resulting in total merger consideration of $17.7 billion (the “Merger”). 

 Among the assets within the Cablevision family acquired in the Merger were a cohesive 
group of regional cable news television channels, known collectively as News12 Networks LLC 
(“News12”), which serve approximately three million households in New Jersey, Connecticut and 
New York, including two boroughs of New York City and most of Long Island. News12 provides 
hyper-local, 24-hour news coverage in a manner that is unique in the United States. The Dolan 
family were particularly fond of News12 and protective of its legacy. They initially sought to carve 
out News12 from the Merger but eventually relented to pressure from Altice to include the stations 
in the transaction. In exchange for doing so, the Dolan family bargained for a commitment from 
Altice, memorialized in the Merger Agreement at Section 6.4, that Altice would operate News12 
“substantially in accordance with the existing News12 business plan . . . through at least the end 
of plan year 2020[.]” 

 Shortly after the Merger closed, the Dolan family discovered that Altice had laid off several 
News12 employees and planned to lay off more, allegedly in violation of the News12 business 
plan as incorporated in the Merger Agreement. When Altice declined to rescind the layoffs or 
commit to honor the News12 business plan, the Dolan family, along with two News12 employees, 
initiated this action to obtain specific performance of the Merger Agreement. 

 Altice has moved to dismiss. Pointing to the survival clause in the Merger Agreement, 
Altice contends that the commitment to honor the News12 business plan was expressly not among 
the covenants that survived the closing of the Merger. It also argues the Dolan family are not 
parties to, or third-party beneficiaries of, the Merger Agreement and, thus, lack standing to seek 
specific performance of that contract. The Dolan family counter that, notwithstanding the Merger 
Agreement’s survival clause, the covenant at issue, by its terms, extends beyond closing to “at 
least the end of plan year 2020[.]” They also maintain they are either parties to the Merger 
Agreement, even though not identified as such, or third-party beneficiaries, even though the 
Merger Agreement expressly disclaims the existence of third-party beneficiaries. According to the 
Dolan family, if they are not deemed parties to or third-party beneficiaries of the Merger 
Agreement, then there will be no one to enforce Section 6.4, a provision included in the Merger 
Agreement expressly for their benefit. In reply, Altice acknowledges that its construction of the 
Merger Agreement would reduce Section 6.4 to an aspirational, albeit unenforceable, expression 
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of then-present intent. To the extent the Dolan family thought they had obtained more, they 
negotiated a “bad deal.” 

 In this Memorandum Opinion, I find that the contested clauses of the Merger Agreement, 
when read together, are ambiguous. On the one hand, there are provisions within the Merger 
Agreement that, by operation, would render Section 6.4 unenforceable. The survival clause does 
not reference Section 6.4, which suggests the clause did not survive the closing of the Merger. The 
Merger Agreement also states that there are no third-party beneficiaries. On the other hand, Section 
6.4 expressly contemplates that Altice will have performance obligations that extend well beyond 
closing. And, by its terms, Section 6.4 is clear that the beneficiaries of Altice’s commitment to 
operate News12 according to the News12 business plan are not parties to the Merger Agreement 
and, therefore, could only enforce that commitment as third-party beneficiaries. Before 
determining that Section 6.4 is, as Altice maintains, nothing more than nugatory placation, it is, in 
my view, appropriate to receive parol evidence to discern if that was the parties’ intent.  

 For the reasons explained below, the motion to dismiss the Dolan family’s breach of 
contract and related declaratory relief claims is denied. The motion to dismiss several of the claims 
pled as alternatives to breach of contract—breach of the implied covenant of good faith, fraudulent 
inducement and equitable fraud—is granted. All of these claims are supplanted by the breach of 
contract claim. In other words, if there is an enforceable contract upon which Plaintiffs may rest 
their claims, then there is no gap to fill with the implied covenant, there is no need to bootstrap 
fraud and contract claims, and there is no special relationship to support equitable fraud. The claim 
for promissory estoppel survives, however, on the theory that if there is no contract between the 
Dolan family and Altice, as Defendants argue, then the Dolan family has adequately pled there 
was an extra-contractual promise made by Altice with the reasonable expectation that it would 
induce action, reasonable and detrimental reliance upon the promise by the Dolan family, and a 
risk of injustice if the promise is avoided. […] 

 In 2015, Altice and the Dolan family began discussing Altice’s possible acquisition of 
Cablevision. Initially, the Dolan family declined to include News12 in the transaction, proposing 
instead to spin off the asset to an entity they controlled. After intense negotiations with Altice, the 
Dolan family relented and agreed to include News12 in the Merger in exchange for assurances in 
the Merger Agreement that Altice would operate News12 in a manner that preserved its employee 
base, quality reporting and programming.  

 The Dolan family, all of whom were members of Cablevision’s “controlling stockholder 
group,” were not named as parties to the Merger Agreement, but were represented by Debevoise 
& Plimpton LLP in the transaction negotiations. As negotiations continued, Altice determined that 
it would be useful to lock up the Dolan family’s shares in favor of the Merger. Here again, 
comforted that Altice had committed to preserve the News12 asset, the Dolan family relented and 
committed by Written Consent to vote their substantial Class B shares “in favor of adoption of the 
Merger Agreement.”  

 Cablevision, Altice N.V. and Neptune Merger Sub Corp. entered into the Merger 
Agreement on September 16, 2015. The Merger consideration totaled $17.7 billion. Of that 
amount, the Dolan family received over $2.2 billion, or approximately 20% of the cash component 
of the Merger consideration. The transaction closed on June 21, 2016.  
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 As noted, in exchange for the Dolan family’s agreement to include News12 in the Merger, 
Altice agreed to include a covenant in the Merger Agreement (Section 6.4(f)) that it would operate 
News12 in accordance with the station’s then-existing business plan:  

(i) Parent will operate News12 Networks LLC (“News12”) from and after [June 21, 
2016] [(“]the Closing[“)] substantially in accordance with the existing News12 
business plan (the “News12 Business Plan”), a true and complete copy of which is 
included in Schedule 6.4(f) of the Company Disclosure Letter, as the same may be 
adjusted as provided in Scheduled 6.4(f), through at least the end of plan year 2020 
within the current News12 footprint as of the date of this Agreement. 
(ii) The Company will operate News12 in accordance with the existing News12 
Business Plan through the Closing. 
(iii) Either party may make reference to Section 6.4(f) and to Schedule 6.4(f) of the 
Company Disclosure Letter in connection with securing franchise and other 
regulatory approvals.  

 As referenced in Section 6.4(f), the Merger Agreement incorporated the News12 Business 
Plan in Schedule 6.4(f). Among other things, that plan provides for News12 to employ a full-time 
equivalent headcount of 462 employees for a five-year period—plan years 2016 through 2020. 
The Business Plan also confirms that Altice will not materially modify News12’s content or 
decrease any of the budgeted expenses, unless News12 should sustain a loss of $60 million or 
more, in which case Altice would be free to modify the plan as needed.  

 Although, as a practical matter, the Dolan family and News12 employees are the 
beneficiaries of Section 6.4(f), the Merger Agreement, at Section 9.8, disclaims the existence of 
third-party beneficiaries: 

Except (i) as provided in Section 6.10 (Director and Officer Liability) or Section 9.15 
(Financing Sources) and (ii) for the right of holders of Shares as of the Effective Time, 
after the Effective Time, to receive the aggregate consideration payable pursuant to 
Article IV of this Agreement, which rights set forth in clauses (i) and (ii) of this Section 
9.8 are hereby expressly acknowledged and agreed by Parent and Merger Sub, Parent 
and the Company hereby agree that their respective representations, warranties and 
covenants set forth in this Agreement are solely for the benefit of the other party 
hereto, in accordance with and subject to the terms of this Agreement, and this 
Agreement is not intended to, and does not, confer upon any Person other than the 
parties hereto any rights or remedies hereunder, including the right to rely upon the 
representations and warranties set forth herein . . . . The representations and 
warranties in this Agreement are the product of negotiations among the parties hereto 
and are for the sole benefit of the parties hereto.  

The Merger Agreement also contains a survival provision at Section 9.1: 

This Article IX and the agreements of the Company, Parent and Merger Sub contained 
in Article IV and Sections 6.8 (Employee Benefits), 6.9 (Expenses) and 6.10 (Director 
and Officer Liability) shall survive the consummation of the Merger and the 
Transactions. This Article IX and the agreements of the Company, Parent and Merger 
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Sub contained in Section 6.9 (Expenses), Section 6.11 (Financing), Section 6.12 
(Indemnification Relating to Financing) and Section 8.5 (Effect of Termination and 
Abandonment) and the Confidentiality Agreement shall survive the termination of this 
Agreement. All other representations, warranties, covenants and agreements in this 
Agreement shall not survive the consummation of the Merger and the Transactions 
or the termination of this Agreement.  

As the provision clearly reflects, the Parties agreed that only certain covenants, representations, 
warranties and agreements would survive the consummation or termination of the Merger. Section 
6.4(f) was not among them. 

 Finally, the parties agreed in Section 6.8(e), entitled “Employee Benefits,” that: 

Nothing contained in this Agreement is intended to (1) be treated as an amendment 
of any particular Company Plan, (2) prevent Parent, the Surviving Corporation or 
any of their Affiliates from amending or terminating any of their benefit plans or, after 
the Effective Time, any Company Plan in accordance with their terms, (3) prevent 
Parent, the Surviving Corporation or any of their Affiliates, after the Effective 
Time, from terminating the employment of any Continuing Employee, or (4) create 
any third-party beneficiary rights in any employee of the Company or any of its 
Subsidiaries, any beneficiary or dependent thereof, or any collective bargaining 
representative thereof.  

 In the spring of 2017, after the Merger closed, Altice terminated approximately 70 
employees, allegedly “in direct violation of Section 6.4(f).” At the time, Patrick Dolan was 
President of News12 and opposed the layoffs to no avail. The layoffs decreased News12’s salary 
spend by about $7 million—dropping Operating Expenses to levels under the allocations in Section 
6.4(f).  

 After the 2017 layoffs, Altice developed a plan to lay off 10% of News12 employees each 
year. On August 21, 2018, Altice’s controlling stockholder, Patrick Drahi, wrote to Patrick Dolan 
to confirm the planned layoffs. […] Michael Schreibner, President of Altice USA News, explained 
that the layoffs were necessary to give News12 a “fresh look.” According to Plaintiffs, the 
termination of long-time, beloved news anchors, coupled with the planned structural changes, will 
negatively affect News12’s ability to maintain its historic level of quality and hyperlocal news 
content.  

 On September 4, 2018, Plaintiffs initiated this action specifically to enforce Section 6.4(f) 
and to enjoin Altice from terminating any News12 employee other than “for obvious cause” or 
otherwise operating News12 in deviation of the News12 Business Plan as incorporated in the 
Merger Agreement. […] 

 In the Complaint, Plaintiffs assert six causes of action: breach of contract, breach of the 
implied covenant of good faith and fair dealing, equitable fraud, promissory estoppel, negligent 
misrepresentation, and declaratory relief. Plaintiffs seek specific performance, injunctive relief, 
monetary damages, recoverable costs, attorneys’ fees and pre-judgment and post-judgment 
interest. […] 
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II. ANALYSIS 

 In considering a motion to dismiss, “(i) all well-pleaded factual allegations are accepted as 
true; (ii) even vague allegations are ‘well-pleaded’ if they give the opposing party notice of the 
claim; [and] (iii) the Court must draw all reasonable inferences in favor of the non-moving party[.]” 
This is to say, “Delaware follows a simple notice pleading standard.” “To meet this standard and 
survive a Rule 12(b)(6) motion to dismiss, a plaintiff must make allegations in its complaint which 
provide the defendant with sufficient notice of the basis for the plaintiff’s claim.” The court may 
grant a motion to dismiss only if the “plaintiff would not be entitled to recover under any 
reasonably conceivable set of circumstances susceptible of proof.”  

 Questions of contractual interpretation generally are questions of law well suited for a 
motion to dismiss. With that said, the Court cannot select one reasonable interpretation of a 
contract provision over another as a basis for dismissal. Rather, “[d]ismissal, pursuant to Rule 
12(b)(6), is proper only if the defendants’ interpretation is the only reasonable construction as a 
matter of law.”  

 A. Have Plaintiffs Adequately Pled A Breach of Section 6.4(f)? 

 Not surprisingly, as with most contracts, the Merger Agreement features some boilerplate, 
some bespoke provisions and some bespoke boilerplate. The question presented here is whether 
the boilerplate and bespoke boilerplate should be construed, as a matter of law, to render a bespoke 
provision superfluous. I consider that question, in parts, below. 

 1. The Dolan Family Have Adequately Pled They Are Third-Party Beneficiaries; 
McVey and Campbell Have Not 

 As a threshold matter, the parties dispute Plaintiffs’ standing to bring contractual claims as 
third-party beneficiaries to the Merger Agreement. Since Plaintiffs were not parties to the Merger 
Agreement,8 they must demonstrate they have standing to enforce the contract as third-party 
beneficiaries. To do so at this stage, Plaintiffs must plead facts that allow a reasonable inference 
that: 

(i) the contracting parties [] intended that the third party beneficiary benefit from the 
contract, (ii) the benefit [was] intended as a gift or in satisfaction of a pre-existing 
obligation to that person, and (iii) the intent to benefit the third party [was] a material 

 
8 SAC ¶¶ 31, 52, Ex. A (The title of the Agreement is “Agreement and Plan of Merger Among Cablevision 
Systems Corporation, Altice N.V. and Neptune Merger Sub Corp” and it was signed by these entities.), Ex. C 
at 15 (Cablevision’s Information Statement defines “the parties to the merger agreement” as Cablevision, 
Altice, and Merger Sub.). See Orban v. Field, 1993 WL 547187, at *9 (Del. Ch. Dec. 30, 1993) (finding that 
“[o]bviously the shareholders are not parties to [the merger agreement],” despite the agreement being 
conditioned on the approval of 90% of shares). I reject Plaintiffs’ argument that, as former stockholders who 
received consideration, and as the controlling stockholders who participated in the negotiations and voted their 
shares to approve the Merger, they should be deemed de jure parties to the Merger Agreement. See Orban, 
1993 WL 547187, at *9; McKesson HBOC, Inc. v. N.Y. State Common Ret. Fund, Inc., 339 F.3d 1087, 1091-
92 (9th Cir. 2003) (applying well settled Delaware law in finding stockholders are not parties to merger 
agreements). 
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part of the parties’ purpose in entering into the contract.  

 For the first element, Plaintiffs have adequately pled the parties intended that Plaintiffs 
benefit from Section 6.4(f) of the Merger Agreement. As for the Dolan family, they allege they 
would not have agreed to include News12 in the transaction if Altice had not agreed to operate the 
stations in accordance with the News12 business plan, as promised in Section 6.4(f). […] 

 The Dolan family also adequately allege that Section 6.4(f) was intended to meet a 
preexisting commitment made to them and that Altice intended “to give the[m] (as beneficiar[ies]) 
the benefit of the promised performance.” Here again, the Dolan family alleges they agreed to sell 
News12 only because Altice made the commitment that it would operate News12 within clearly 
expressed parameters. They then agreed by Written Consent to vote their Class B shares “in favor 
of adoption of the Merger Agreement” in reliance upon that commitment. […] 

 Lastly, it is alleged that Section 6.4(f) was included in the Merger Agreement to induce the 
Dolan family to sell their Cablevision stock, merge Cablevision and News12 into Altice and sign 
the Written Consent in favor of the Merger Agreement. Under the circumstances, it is reasonably 
conceivable that “the intent to benefit the third party [was] a material part of the parties’ purpose 
in entering into the contract.”  

 The Dolan family has well pled each of the three requisite elements to establish third-party 
beneficiary status. But, of course, the inquiry cannot end there. Section 9.8 of the Merger 
Agreement states, in part, that the parties “agree that their respective representations, warranties 
and covenants set forth in this Agreement are solely for the benefit of the other party hereto, in 
accordance with and subject to the terms of this Agreement, and this Agreement is not intended 
to, and does not, confer upon any Person other than the parties hereto any rights or remedies 
hereunder.” While Section 9.8 is not absolute, it clearly does not identify the Dolan family as third-
party beneficiaries. Recognizing this, the Dolan family invoke the canon that a specific provision 
of a contract trumps a general one in order to argue that Section 6.4(f) trumps Section 9.8. That 
canon does not fit here, however, because both sections are specific. Section 6.4(f) is specific in 
providing detailed rights that expressly benefit non-parties to the contract; Section 9.8 is specific 
in identifying who is and who is not intended to be a third-party beneficiary of the contract. Canons 
of contract construction, alone, cannot render unambiguous two specific and yet conflicting 
contractual provisions. 

 The goal of contract construction in instances like this is to “harmonize” related contractual 
provisions. That simply cannot be done here by looking only within the four corners of the Merger 
Agreement. Extrinsic evidence will be needed to determine what Section 6.4(f) was intended to 
mean and how, if at all, it is to be enforced. 

 2. Plaintiffs Adequately Allege Section 6.4(f) Survived the Closing of the Merger 

 For the Dolan family’s claims under the Merger Agreement to survive Defendants’ motion, 
it must be reasonably conceivable that Section 6.4(f) survived the Closing. Specifically, it must be 
reasonably conceivable that Section 9.1, the survival provision, did not apply to Section 6.4(f). 
Defendants assert that, even if the Dolan family has standing, Section 6.4(f) did not survive Closing 
because it was not one of the sections designated for survival in Section 9.1. 
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 The parties offer conflicting interpretations of Section 6.4(f). The Dolan family reads 
Section 6.4(f) as clearly surviving Closing—why else would such a detailed, heavily negotiated 
provision with an accompanying schedule and five-year life span be included in the Merger 
Agreement? Defendants counter that Section 6.4(f) was simply a goodwill gesture and was in no 
way meant to bind Altice before or after the Merger closed. In reply, the Dolan family point out 
that Section 6.4(f) is not drafted as an expression of good will. Instead, it is drafted to state an 
obligation—"Parent will operate News12 in accordance with the existing News12 business plan . 
. . .”  

 For Defendants to prevail on their motion to dismiss, theirs must be the only reasonable 
constructions of Section 6.4(f) and Section 9.1 as a matter of law. That definitive construction is 
not possible here. Defendants’ construction fairly tracks the plain language of Section 9.1, but their 
construction of the interaction between Section 9.1 and Section 6.4(f) renders Section 6.4(f) 
superfluous in the sense that it is entirely unenforceable—by anyone. That result is inconsistent 
with the contractual cannon that discourages the court from construing a contract in a way that 
results in “mere surplusage.” It also creates an arguably “absurd result” by rendering meaningless 
the protections the Dolan family allege they bargained for with respect to News12.  

****** 

 The Merger Agreement is ambiguous with respect to whether Section 6.4(f) is: (a) 
enforceable by the Dolan family as third-party beneficiaries, and (b) enforceable as a covenant that 
survived the Closing of the Merger. Accordingly, the motion to dismiss Counts I and VI must be 
denied as to the Dolan family.  

[…] 

9.1.2 Notes	and	Questions	on	Dolan	and	TPB	Clauses	in	the	M&A	Agreement	

1.  Omitted in the edited version of Dolan above is the court’s discussion and dismissal of the 
claims made by two of the newscasters / News12 employees terminated as part of Altice’s post-
closing actions.  What is it about the Dolans’ position as shareholders that makes their claim to be 
third-party beneficiaries more credible than that of employees or other non-shareholder 
constituencies?  It is fair to say that even a seller counsel anxious to protect the target’s employees 
post-closing would be hesitant to put this in the form of a covenant enforceable by the employees 
themselves rather than a selling shareholder – why might this be? 

2.   What non-parties should have the right to enforce all or certain provisions of the acquisition 
agreement?  One common version of the third-party beneficiary clause in acquisition agreements 
will state that there are to be no third-party beneficiaries except as provided in the indemnification 
article.  This is necessary if one is to give full effect to the typical indemnification provision that 
sweeps up not only the respective parties to the agreements but their affiliates, officers, directors, 
etc. as “Indemnified Parties” whose losses, if resulting from a breach of representation or other 
indemnifiable matter, must be made whole by the other party(ies). 

3.  A recent dispute before the Delaware Court of Chancery highlights the importance of thoughtful 
and careful drafting of the third-party beneficiary provision as it relates to indemnification rights.  
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In CHS/Community Health Systems, Inc. and CHSPSC, LLC v. Steward Health Care System LLC 
(C.A. No. 2019-0165-JRS) (letter opinion of August 21, 2020), a group of affiliated entities (the 
“Seller Entities”) sold their assets to a group of affiliated purchaser entities (the “Buyer Entities”), 
and the Buyer Entities assumed certain liabilities from the Seller Entities.  The sellers alleged that 
the buyers failed to pay these assumed liabilities as required under the acquisition agreement, and 
therefore one of the sellers’ affiliates, CHSPSC, was required to satisfy those liabilities.  CHSPSC 
sued under the indemnification provisions of the agreement to recover these amounts; the buyer 
asserted CHSPSC lacked standing and was not an intended third-party beneficiary.   

Critically, while CHSPSC was an affiliate of the selling entities, it was not a “Selling Entity” itself.  
The third-party beneficiary section of the agreement read as follows: 

The terms and provisions of this Agreement are intended solely for the benefit of 
[CHS], [Steward], their Affiliates and their respective permitted successors or 
assigns, and it is not the intention of the parties to confer, and this Agreement shall 
not confer, third-party beneficiary rights upon any other person other than the Seller 
Entities and the Buyer Entities, which the parties agree are express third party 
beneficiaries of the rights of Seller and Buyer, respectively. 

What is the effect of the above on a party that is an “Affiliate” but not a “Seller Entity”?  The court 
here found that there was sufficient ambiguity to survive the motion to dismiss.  (Query whether 
the attorney(s) who allowed this internal contradiction to pass uncorrected should have survived 
their next performance review…) 

9.2 Integration or Entire Agreement Clauses 
 

9.2.1 Non-Reliance	through	the	Back	Door:		Consolidated	Edison,	Inc.,	v.	Northeast	
Utilities,	249	F.Supp.2d	387	(S.D.N.Y.	2003)	

        KOELTL, District Judge. 

        This case arises out of the failed multibillion dollar merger between the plaintiff and 
counterclaim defendant Consolidated Edison, Inc. ("Con Edison") and the defendant—Northeast 
Utilities ("NU"). Pursuant to the Merger Agreement between the parties, Con Edison was to pay 
$3.6 billion for the outstanding shares of NU. The merger did not proceed amid mutual 
recriminations. Central to this lawsuit are Con Edison's claims that NU fraudulently induced it to 
enter into the Merger Agreement and thereafter breached various provisions of that Agreement, 
particularly the representation that there had been no material adverse change to NU's condition 
or prospects. NU in turn charges that Con Edison failed to proceed with the merger as it was 
required to do under the terms of the Merger Agreement and thereby breached that Agreement. 
NU claims that Con Edison did not proceed with the merger, not because there had been any 
material adverse change, but rather because Con Edison believed that the price required by the 
Merger Agreement was no longer warranted and because NU refused to negotiate a substantially 
lower price than that set forth in the Merger Agreement. […] 

        The standard for granting summary judgment is well established. Summary judgment may 
not be granted unless "the pleadings, depositions, answers to interrogatories, and admissions on 
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file, together with the affidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law." […] 

        In June 1999, Con Edison approached NU about acquiring the latter company and NU agreed 
to further discussions. On July 29, 1999, Con Edison and NU executed a written Confidentiality 
Agreement. The Confidentiality Agreement governed the due diligence period during which Con 
Edison could learn more about NU and further evaluate the potential merger. 

        NU contends that Con Edison conducted an "extensive due diligence investigation of NU's 
regulated and unregulated businesses" between July 29 and October 13, 1999. (Def.'s Rule 56.1 
St. 119.) […] 

        The due diligence process involved a large number of Con Edison's officers and employees, 
as well as in-house and outside counsel, experts in due diligence investigations, and the investment 
banking firm Salomon Smith Barney ("SSB"). […] 

        The Merger Agreement itself contains a series of representations and warranties by NU, 
(Merger Agr. § 3.01), as well as numerous covenants circumscribing NU's conduct between the 
execution of the Merger Agreement and closing. (Merger Agr. § 4.01.) Included in the Merger 
Agreement is NU's commitment that "[e]xcept as otherwise expressly contemplated by this 
Agreement or as consented to in writing by [Con Edison], during the period from the date of this 
Agreement to the [time of closing], NU shall, and shall cause the NU Subsidiaries to, carry on their 
respective businesses in the ordinary course consistent with past practice...." (Merger Agr. § 4.01.) 
The Merger Agreement's representations, warranties, and covenants do not mention Select's risk 
management policies that Con Edison claims NU misrepresented during due diligence.  

        Con Edison argues that on May 4, 2000, Select adopted new risk management policies ("May 
Policies"), which Select's President, William V. Schivley, described as "substantially modif[ying] 
the requirements that we had in the previous policies and procedures." Con Edison claims that NU 
never told Con Edison about the new policies until December 2000. […] Con Edison argues that 
if the merger had actually been consummated, Con Edison's own risk management policies would 
have required Con Edison to close Select's open position at a cost of $400 million, a fact and figure 
that NU contests.  

        NU objects to characterizing the May Policies as "new", and instead describes the May 
Policies as revising the August Policies and deems the changes "replacements" rather than 
wholesale eliminations of portions of the August Policies. NU also argues that Simon, Frost, and 
Weliky discussed the fact that Select was short on the CL & P Contract and that it "should have 
been obvious to anyone who [subsequently] read the policies that, at a minimum, an exception 
would be required for the Standard Offer Contract [with CL & P] and that other revisions would 
be required to accommodate the growth and changing nature of Select's business."  

        The parties dispute the degree to which rumors and the announcement of the proposed merger 
caused a subsequent decline in Con Edison's stock price. However, in January 2000, Salomon 
Smith Barney, Con Edison's financial advisor, recommended to Con Edison potential 
modifications to the Merger Agreement. The parties disagree about whether Con Edison sought 
out that advice or whether it came unsolicited. […] 
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        On February 16, 2001, Con Edison's Chairman and Chief Executive Officer ("CEO") Eugene 
McGrath ("McGrath") advised Michael Morris ("Morris"), Chairman and CEO of NU, that Con 
Edison would not proceed with the merger on the terms set forth in the Merger Agreement and 
would only go forward at a substantial, unquantified discount to the previously agreed upon price. 
During the meeting and subsequently, Con Edison identified several "material adverse changes" 
("MACs") under the Merger Agreement that allegedly warranted the discount. NU disputed Con 
Edison's entitlement to renegotiate the merger price. NU contends that by mid-February of 2001, 
worsening market conditions meant that there was virtually no chance that a competing bidder 
would emerge who would pay close to the price agreed to by Con Edison. Moreover, NU claimed 
that it was a stronger company in 2001 than it was in October 1999 when the parties executed the 
Merger Agreement. Con Edison disputes this assertion. […] 

        On February 28, 2001, NU made a formal written demand on Con Edison to provide 
reasonable assurances that Con Edison would comply with its contractual obligations and 
consummate the merger in accordance with the terms of the Merger Agreement. Con Edison 
responded by letter dated March 2, 2001 that, "Con Edison fully intends to abide by its obligations 
under the Merger Agreement and believes that it is and at all times has been in compliance with 
the terms of the Merger Agreement. Con Edison therefore is ready, willing, and able to close the 
transaction provided Northeast Utilities is able to satisfy all of the conditions precedent to closing." 
Mr. McGrath of Con Edison subsequently advised Mr. Morris of NU on March 5, 2001 that Con 
Edison would not proceed on the terms set forth in the Merger Agreement, and that it would not 
pay NU more than $22.50 per share. Con Edison contends that it could not agree to the previously 
offered price because NU had suffered a MAC that dramatically lowered NU's valuation.  

        NU's Board of Trustees considered the $22.50 offer and unanimously rejected it, concluding, 
based on the advice of their financial and legal advisors, that Con Edison had no grounds to 
renegotiate the merger terms. NU announced thereafter that Con Edison had rejected its request 
for reasonable assurances and that NU was treating this rejection as an anticipatory repudiation of 
the Merger Agreement. NU declared that it would take appropriate action to recover the benefits 
of the merger for its shareholders.  

        […] 

        The Complaint alleges that: 

 NU represented to Con Edison that Select's fixed-price contractual supply 
obligations to CL & P were or would be sufficiently matched, or that other 
appropriate risk management techniques would be employed, so that Select could 
realize specified margins on the CL & P Standard Offer. Further, NU represented 
to Con Edison that Select adhered to defined risk management policies that 
precluded Select from maintaining more than a specified limited number of 
megawatt hours in unmatched fixed-price contractual supply commitments in any 
given year.... 

        Con Edison claims that these representations were false. The alleged representations were 
purported to have been made orally by NU personnel during due diligence and not as part of the 
representations and warranties contained in the Merger Agreement. 
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        NU contends that Con Edison cannot prove the element of reasonable reliance and thus cannot 
establish a valid claim for fraudulent inducement. NU denies making such representations, but that 
disputed issue of fact could not be a basis for summary judgment. Rather, NU claims that it is 
entitled to summary judgment because reasonable reliance on the extra-contractual representations 
in this case is foreclosed as a matter of law. NU bases this claim on the provisions of the 
Confidentiality Agreement and the Merger Agreement, and on allegedly well settled law. 

        First, NU argues, the Confidentiality Agreement's express disclaimer of reliance on any 
representations made during due diligence bars Con Edison's claim that it can and did rely on the 
alleged representations about Select's risk management policies. The Confidentiality Agreement's 
integration clause reads, "Only those representations and warranties made in a Definitive 
Agreement and subject to such limitations and restrictions as may be specified therein will have 
any legal effect." The Confidentiality Agreement also provides, in part: 

 The Parties (i) acknowledge that neither Party nor any Representative of either 
Party makes any representation or warranty, either express or implied, as to the 
accuracy or completeness of any Evaluation Material, and (ii) agree, to the fullest 
extent permitted by law, except as may be provided in a Definitive Agreement ... 
that neither Party nor any Representative of either Party shall have any liability to 
the other Party or any of the other Party's Representatives on any basis ... as a 
result of the Parties' participation in evaluating a possible Transaction, the review 
by either Party of the other Party or the use of the Evaluation Material by either 
Party or its Representatives in accordance with the provisions of this Agreement. 
Each Party agrees that it is not entitled to rely on the accuracy or completeness 
of the Evaluation Material.... 

NU claims that the terms of the Confidentiality Agreement thus expressly bar Con Edison from 
relying on exactly the type of representations they allege. Therefore, Con Edison cannot support a 
claim of reasonable reliance. 

        Second, NU represents that the Merger Agreement's integration clause, combined with the 
document's representations, warranties, and covenants, bars reliance on any representations not 
explicitly set forth in the Merger Agreement. The Merger Agreement's integration clause provides 
that the "Agreement ... and the Confidentiality Agreement ... (i) constitutes [sic] the entire 
agreement, and supersedes [sic] all prior agreements and understandings, both written and oral, 
among the parties with respect to the subject matter of this Agreement...." The Merger Agreement 
contains no representations or warranties about Select's risk policies. Thus, NU contends, Con 
Edison cannot successfully assert its claim for fraudulent inducement. 

        Third, NU argues, Con Edison's purported reliance on any representations outside of the 
Merger Agreement is unreasonable as a matter of law. "Under New York law, where a party 
specifically disclaims reliance upon a particular representation in a contract, that party cannot, in 
a subsequent action for common law fraud, claim it was fraudulently induced to enter into the 
contract by the very representation it has disclaimed reliance upon."  

        Con Edison replies that the integration clauses in Section 8.06 of the Merger Agreement and 
Paragraph 6 of the Confidentiality Agreement use general language and thus do not bar its claim 
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of reasonable reliance. Con Edison is correct that under New York law, a general merger clause 
does not preclude a claim for fraudulent inducement. Con Edison asserts that the sole exception to 
this rule is for contracts containing a disclaimer addressing the specific representation at issue in 
the case.  

        In this case, the specific disclaimer in the Confidentiality Agreement combined with the 
merger clause in the Merger Agreement defeat any claim of reasonable reliance on the alleged oral 
statements in the course of due diligence and the written August Policies. All of the oral statements 
were made during the course of due diligence and the August Policies were provided pursuant to 
the Confidentiality Agreement. The Confidentiality Agreement unambiguously provides that 
"Each party agrees that it is not entitled to rely on the accuracy or completeness of the Evaluation 
Material" supplied during due diligence. The alleged oral representations by NU employees and 
the August Policies constitute such Evaluation Material.  

        The Merger Agreement went on to provide that the Merger Agreement and the Confidentiality 
Agreement were the entire agreement between the parties and superseded all prior understandings, 
both written and oral. Con Edison, advised by sophisticated financial and legal advisors in a multi-
billion dollar transaction, was specifically advised that it could not rely on the oral representations 
and documents provided in due diligence. If it did believe that any such statements or documents 
were significant, it could have made them a basis for a specific representation and warranty in the 
Merger Agreement but it failed to do so. Pursuant to the documents in this case, Con Edison cannot 
establish that it reasonably relied on the alleged oral representations or the August Policies.  

        This case is an even stronger case for barring any finding of reasonable reliance than Harsco 
where the Court of Appeals found no basis for claims of fraud and negligent misrepresentation 
brought by an acquiring company, Harsco, against various officers and directors of MultiServ, the 
acquiree, because reasonable reliance could not be established. The plaintiff alleged that a "no 
other representations" clause in the parties' merger agreement used general terms that were 
insufficient to bar a claim for reasonable reliance. Harsco claimed that during a 14-day 
confirmatory due diligence, the defendants represented that one of their manufacturing plants in 
Russia would be operational within approximately six months while knowing that the foundation 
for the plant had not even been poured. Like this case, no specific representations about the Russian 
plant were included in the relevant sections of the merger agreement. Despite this fact, the Court 
of Appeals found that, "We think Harsco should be treated as if it meant what it said when it agreed 
... that there were no representations other than those contained in Sections 2.01 through 2.04 that 
were part of the transaction." The court concluded, "relying on the sophisticated context of this 
transaction, we hold that Harsco must be held to its agreement." 

        As in Harsco, the August Policies and the alleged oral representations that NU gave Con 
Edison during due diligence were not mentioned by name in the Confidentiality Agreement or the 
Merger Agreement. But the Court of Appeals in Harsco found such explicit language unnecessary 
in part because "the exhaustive nature of the [Agreement's] representations adds to the specificity 
of [the Agreement's] disclaimer of other representations." Id. The same conclusion can be reached 
in this case because the Confidentiality Agreement made clear that neither party could rely on 
representations made in the course due diligence and the Merger Agreement provided that it and 
the Confidentiality Agreement were the entire agreement between the parties and superceded all 
other understandings. Like Harsco, the Confidentiality Agreement's disclaimer, as well as the 



 / LAW 5413 MERGERS AND ACQUISITIONS / 676 
 

 

integration clause in the Merger Agreement, are strengthened by the extensive and exclusive 
representations and warranties made in the Merger Agreement which failed to include the 
representations on which Con Edison now seeks to rely. 

        Similarly, in Emergent Capital, in dismissing a claim of fraudulent inducement, Judge Sweet 
of this court pointed to the 29 separate representations and warranties, and 16 separate covenants, 
favoring the plaintiff that were contained in the Stock Purchase Agreement at issue. ("If [the] 
merger clause stood alone, there would be no question that it would not by itself preclude 
reasonable reliance as a matter of law. In addition to the merger clause, however, the Stock 
Purchase Agreement makes 29 separate representations and warranties and 16 separate covenants 
in favor of [the plaintiff].") Again, similar to this case, the Stock Purchase Agreement did not 
include any representations or warranties specifically addressing the subject matter of the alleged 
fraudulent representation. Nonetheless, the court found, "Even in the absence of a specific 
disclaimer, a fraudulent inducement claim will be barred whenever an express provision in a 
written contract contradicts the claimed oral representations in a meaningful fashion." Moreover, 
"[e]ven if an integration clause is general, a fraud claim will not stand where the clause was 
included in a multimillion dollar transaction that was executed following negotiations between 
sophisticated business people and a fraud defense is inconsistent with other specific recitals in the 
contract."  

        […] 

        "In evaluating justifiable reliance, the plaintiffs sophistication and expertise is a principal 
consideration." Con Edison, a sophisticated party advised by sophisticated financial and legal 
advisors, had ample opportunity during due diligence to obtain any necessary information about 
Select, and has not shown that NU ever denied access to such information. Nor has Con Edison 
demonstrated that it made sufficient efforts to obtain the type of information about Select and NU's 
risk management policies that it now claims were integral to the decision to merge with NU. 
"Where sophisticated businessmen engaged in major transactions enjoy access to critical 
information but fail to take advantage of that access, New York courts are particularly disinclined 
to entertain claims of justifiable reliance."  

        The plaintiff could have asked NU for additional documents as it saw fit, such as underlying 
Select contracts, but there is no evidence that Con Edison did so or that NU failed to provide any 
requested material. […] 

        If NU had refused to provide any information that Con Edison sought, Con Edison, a 
sophisticated party, could have structured the Merger Agreement to include additional 
representations and warranties addressing any reservations Con Edison maintained over risk 
management polices at Select or, for that matter, any other relevant concerns. Instead, Con Edison 
chose to enter into an agreement without including such language or specifically including any 
representations or warranties with respect to the August Policies or alleged oral representations 
made during due diligence, both of which were disclaimed by the Confidentiality and Merger 
Agreements. "Sophisticated parties to major transactions cannot avoid their disclaimers by 
complaining that they received less than all information, for they could have negotiated for fuller 
information or more complete warranties." "It is not the role of the courts to relieve sophisticated 
parties from detailed, bargained-for contractual provisions that allocate risks between them, and 
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to provide extra-contractual rights or obligations for one side or the other."  

        Ultimately, Con Edison's claim that the disclaimers in the Confidentiality and Merger 
Agreements are too general to bar reasonable reliance is unpersuasive. The Confidentiality 
Agreement explicitly disclaimed reliance on the exact type of due diligence representations made 
in the August Policies and allegedly made orally by NU employees. The parties subsequently 
agreed to an integration clause in the Merger Agreement that barred reliance on any representations 
or information that was not specifically covered by the extensive and detailed representations, 
warranties and covenants in that contract. The Confidentiality Agreement facilitated the 
production of documents and information subject to the condition that such materials could not be 
relied upon unless they were specifically included in the subsequent definitive agreement. 
Considering the combined force of these two documents, no reasonable jury could conclude that 
Con Edison reasonably relied on the alleged misrepresentations. The sophistication of the parties, 
the arms-length nature of the transaction, and the inclusion of numerous representations and 
warranties covering other aspects of the merger all support this conclusion. 

        Because Con Edison cannot sustain a claim of reasonable reliance, NU's motion for summary 
judgment on Con Edison's fraudulent inducement claim is granted. […] 

 

 


